


 

 
 
 

 
REGULAR JOINT MEETING 
BOARDS OF DIRECTORS 

 
January 27, 2022 

11:00 a.m. 
 

Remote via Microsoft Teams 
 
 

AGENDA 
 
1. Consultant/Guest Introduction 
2. Public Comment 
3. Update on Jan. 19 Minturn Town Council meeting – Jason Cowles 
4. General Counsel and Water Counsel Report – Kathryn Winn and Kristin Moseley 

4.1. Executive Session pursuant to §24-6-402(4)(a)(b) and (e), C.R.S.  
4.1.1. Bolts Lake Due Diligence Update – Jason Cowles† 

4.1.2. Unification 

5. Review of Bolts Lake Matters – Kathryn Winn and Kristin Moseley* 
5.1. Intergovernmental Agreement Among the Town of Minturn, the Eagle River Water & Sanitation 

District, and the Upper Eagle Regional Water Authority☼ 
5.2. Supplement to Agreement Pertaining to Acquisition for Bolts Lake Reservoir Project and Escrow 

Instructions 
5.3. Settlement Agreement with Battle North, LLC 
5.4. Temporary Easement Agreement (Inundation Area Parcel) 
5.5. Temporary Easement Agreement (Processing Area) 

 
6. Adjournment 
 

 
   ☼ Action Item Attachment 

 
* Informational Attachment 

 
† Confidential Attachment 

  
• Public comment of items not on the agenda is limited to three minutes per person on any particular subject for 

which public comment is accommodated, pursuant to §18-9-108, C.R.S. 
 

 
 

 
This is an all-remote meeting. For Microsoft Teams information to join the meeting, 

please contact info@erwsd.org prior to the meeting. 
 
 

mailto:bdoliboa@erwsd.org


 
 

2033 11TH STREET, SUITE 5, BOULDER, CO 80302 
OFFICE: 303-449-2834    FAX: 720-535-4921 

SOMACHLAW.COM 
 
 
 MEMORANDUM 
 
 
TO: Eagle River Water & Sanitation District and Upper Eagle Regional Water 

Authority Boards of Directors 
 
CC: Linn Brooks, Jason Cowles, Jim Collins and Kathryn Winn 
 
FROM: Kristin Moseley  
 
DATE:  January 21, 2022 
 
RE: Intergovernmental Agreement Among the Town of Minturn, the Eagle River 

Water & Sanitation District, and the Upper Eagle Regional Water Authority 
regarding Bolts Lake. 

 
 

Attached for consideration for approval by both boards of directors is a proposed 
Intergovernmental Agreement Among the Town of Minturn, the Eagle River Water & Sanitation 
District, and the Upper Eagle Regional Water Authority regarding Bolts Lake. This same version 
of the Intergovernmental Agreement is being provided to the Minturn Town Council for a first 
reading vote on Tuesday, January 25, 2022. The only modification to the previous draft is 
inclusion of a new paragraph 16(b) relating to environmental issues, and this provision has 
consensus agreement from the Minturn and District/Authority negotiating teams. 

  



1.21.22 Clean Draft   

 

INTERGOVERNMENTAL AGREEMENT AMONG THE TOWN 

OF MINTURN, THE EAGLE RIVER WATER & SANITATION 

DISTRICT AND THE UPPER EAGLE REGIONAL WATER 

AUTHORITY 

 

 This Agreement dated February 2, 2022, is among the Town of 

Minturn (“Minturn”), Eagle River Water & Sanitation District 

(“District”) and the Upper Eagle Regional Water Authority 

(“Authority”) (the “Agreement”).  

 

 A. Whereas, the District and Authority have an integrated water 

system that provides municipal water service from the Town of Vail to 

Wolcott. 

 

 B. Whereas, the District provides sanitation service from Vail to 

Wolcott, including Minturn. 

 

 C. Whereas, Minturn’s jurisdictional boundaries are included 

within the District for sanitation purposes, but not for water purposes, 

and Minturn operates its own independent water system within its 

municipal boundaries.   

 

D. Whereas, Minturn has requested that the District provide 

Minturn with augmentation water to serve needs within Minturn’s 

jurisdictional boundaries. 

 

E. Whereas, the District has an available augmentation water 

supply which has a current cash-in-lieu price of $43,000 per acre-foot.   
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 F.  Whereas, the District and Authority have contracted with 

Battle North, LLC (“Battle North”) to purchase land within Minturn’s 

municipal boundaries for construction of Bolts Lake storage reservoir, 

conditional water rights, easements and additional commitments (the 

“Battle North Agreement”). 

 

 G. Whereas, the Battle North Agreement provides for 

conveyance of Battle North’s conditional water rights in Bolts Lake and 

Bolts Ditch as well as the real property underlying the Bolts Lake 

location to the District and Authority;  

 

 H. Whereas, the Battle North Agreement commits the District 

and Authority to provide a series of augmentation credit options for 

Battle North to develop its property (the “Battle North Augmentation 

Options”) and be served with domestic water supplies by Minturn, 

should Minturn be willing to provide physical water service, or 

alternatively for the District and Authority to provide physical water 

service if Minturn declines water service. 

 

 I. Whereas, the District and Authority desire to own, construct 

and operate Bolts Lake to meet existing and future water service 

obligations for the region. 

 

 J. Whereas, the District and Authority have filed an application 

for water rights, augmentation and exchange for Bolts Lake in Case No. 

21CW3029 in the Water Court in and for Water Division No. 5 (the 

“Water Court”). 
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K. Whereas, the District and Authority have filed an application 

for water rights, augmentation and exchange for various augmentation 

options in Case No. 21CW3030 in the Water Court. 

 

 L. Whereas, Minturn has filed Statements of Opposition to the 

applications in Case Nos. 21CW3029 and 21CW3030. 

 

M. Whereas, Minturn also owns conditional water storage rights 

in Bolts Lake which list Bolts Ditch as a source of fill. 

 

N. Whereas, Minturn and multiple entities called the “Ginn 

Entities”, a prior owner and developer of the Bolts Lake property, 

entered into a Water Service Agreement on February 27, 2008 (the 

“WSA”), which provided for conveyance to Minturn of conditional 

water rights, included an easement for constructed storage capacity in 

Bolts Lake (the “Easement”), and required the Ginn Entities to provide 

replacement storage and capacity to the Town if Bolts Lake was not 

constructed within a five-year period. 

 

O. Whereas, Minturn recorded the WSA on March 27, 2008 in 

the real property records of the Eagle County Clerk and Recorder at 

Reception No. 200806743.   

 

P. Whereas, almost fourteen (14) years have passed since the 

WSA was executed and recorded and the District and Authority estimate 

that it will take a minimum of ten (10) years to construct Bolts Lake 

following acquisition of the Bolts Lake reservoir property.   

 

Q. Whereas, the District and Authority have offered to Minturn 

use of augmentation water supplies as defined herein. 
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R. Whereas, Minturn recorded the Easement on October 7, 2021 

in the real property records of Eagle County Clerk & Recorder at 

Reception No. 202122820. 

 

S. Whereas there is disagreement between Minturn and the 

current owner and developer of the Bolts Lake property, Battle North, 

regarding the obligations set forth in the WSA. 

 

 T. Whereas, the District and Authority intend to close on the 

purchase outlined in the Battle North Agreement by February 9, 2022. 

 

 U. Whereas, the District and Authority desire to obtain clear title 

to the Bolts Lake property without a formal condemnation proceeding, 

and in connection therewith have requested that Minturn release the 

Easement and WSA from the Bolts Lake property.  

 

V. Whereas, the District and Authority desire to obtain the right 

to divert water from Bolts Ditch to fill Bolts Lake and in connection 

therewith have requested that Minturn take certain actions to support the 

District's and Authority’s efforts to obtain necessary approvals to 

operate Bolts Ditch.   

 

W. Whereas, the parties desire to enter into an intergovernmental 

agreement in satisfaction of the formal permitting process under Article 

25 of the Minturn Municipal Code.  

 

X. Whereas, the District and Authority desire to secure 

Minturn’s cooperation on the operation and filling of Bolts Lake.  
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Y. Whereas, Minturn is entering into this Agreement, in part, to 

mitigate damages it believes arise from Ginn’s and/or Battle North’s 

failure to construct Bolts Lake pursuant to the WSA. 

 

 Z. Whereas, Minturn is a permitting authority for the 

construction and operation of Bolts Lake. 

 

 Now, therefore, for good and valuable consideration, the receipt 

and sufficiency of which are hereby acknowledged, the parties agree as 

follows: 

 

 1. Water Service Agreement and Easement.  Minturn agrees 

that for purposes of the WSA and Easement, neither the District nor the 

Authority shall be treated as a “successor” or “assign” of the Ginn 

Entities or Battle North; nor shall the WSA or the Easement be deemed 

to have been assigned to the District or Authority; and Minturn will not 

look to the District and/or Authority for enforcement of outstanding 

obligations, if any, under the WSA or Easement.  No later than March 

16, 2022, Minturn will record a Release of the Easement and WSA in 

the form attached hereto as Exhibit A (the “Release”).  The District and 

Authority agree not to interfere with any enforcement of the WSA or 

Easement or any claims that Minturn may have against Battle North 

under the WSA or Easement, however, if the District and/or Authority 

(or a successor entity of either) construct Bolts Lake, Minturn shall not 

claim rights to any storage capacity, including enforcement of the 

Easement or WSA, in Bolts Lake.  

 

 2. Provision of Supplemental Augmentation Water to 

Minturn.  (a) As consideration to Minturn for effecting clear title 

through the release of the Easement and WSA as set forth in Section 1 

herein, the District and Authority shall provide without charge of 
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cash-in-lieu fees to Minturn a source of augmentation water in the 

amount of 20 acre feet to shore up augmentation supplies for 

Minturn’s water rights (“Supplemental Augmentation Supply”).  The 

present cash-in-lieu price of the Supplemental Augmentation Supply 

is $860,000.  The Supplemental Augmentation Supply shall be a use 

right, and not a title conveyance, and shall consist of a mix of storage 

water and historic consumptive use credits chosen annually by the 

District/Authority in their sole discretion.   

 

(b) The Supplemental Augmentation Supply shall be legally 

available to augment depletions associated with Minturn’s points of 

diversion on Cross Creek and the Eagle River (at or above Dowd 

Junction).   

 

(c) The Supplemental Augmentation Supply shall be provided to 

Minturn upon entry of a full and final judgement and decree in Case 

No. 21CW3030.   

 

(d) Until such time as a full and final judgement and decree is 

entered in Case No. 21CW3030, upon Minturn’s request the District 

shall provide to Minturn the Supplemental Augmentation Supply (up 

to 20 acre feet) from its Eagle Park Reservoir Project supply, for 

augmentation of out-of-priority depletions under Minturn’s plan for 

augmentation decreed in Case No. 07CW225.  

 



 

7 

 

3. Provision of Augmentation Options.  The District/Authority 

shall reserve and grant to Minturn an option to obtain the right to the 

perpetual deliveries and use of water to augment the municipal diversions 

in Minturn up to a maximum of 55 acre feet of augmentation water (the 

“Minturn Option”).  The water provided pursuant to the Minturn Option 

shall be a use right, and not a title conveyance, and shall consist of a mix 

of storage water and historic consumptive use credits chosen annually by 

the District/Authority in their sole discretion (the “Option Water”).  The 

Option Water shall be legally available to augment depletions associated 

with Minturn’s points of diversion on Cross Creek and the Eagle River (at 

or above Dowd Junction).  The Minturn Option may be exercised in an 

amount of up to 30 acre feet upon entry of a full and final judgement and 

decree in Case No. 21CW3030, and the option period shall extend for 30 

years from the Effective Date of this Agreement.  The remaining 25 acre 

feet of the Option Water may only be exercised after such time as Bolts 

Lake Reservoir is constructed and operational, and shall extend for (i) 30 

years from the Effective Date of this Agreement, or (ii) 15 years from the 

date upon which Bolts Lake Reservoir is constructed and operational, 

whichever occurs later.  Such option period may be extended upon mutual 

agreement of the parties.  The Minturn Option shall not be subject to the 

“first come, first serve” policy of the District/Authority.  The price for the 

Option Water shall be the cash in lieu fee of the District/Authority then in 

effect (for in-district rates) at the time Minturn exercises any portion of 

the Minturn Option.  It is anticipated that the Option Water shall be paid 

for by developers of future residential and commercial properties within 

Minturn’s service area, however, Minturn may also pay applicable cash 

in lieu fees in order exercise the Minturn Option directly for usage within 

its municipal water system.  If Minturn wishes to request additional 

augmentation supplies from the District and Authority after the Minturn 
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Option has been fully exercised or has expired, the District and Authority 

will evaluate Minturn’s request for additional water at that time. 

 

4. Annual OM&R. (a) The District shall also assess Minturn an 

annual operations, maintenance and capital replacement fee (“OM&R”) 

associated with the Supplemental Augmentation Supply and the volume 

of Option Water exercised pursuant to the Minturn Option based on a pro-

rata share of costs based on the percentage of single family equivalents in 

Minturn compared to the percentage of single family equivalents in the 

District’s service area.  Operations, maintenance and capital replacement 

fees unrelated to the Supplemental Augmentation Supply and the Option 

Water shall not be included in the OM&R fee assessed to Minturn. A 

description of the OM&R fee and the component costs as would be 

assessed in 2022 is attached as Exhibit B.  This Exhibit is attached to give 

an example of the types of operations, maintenance, and capital 

replacement items that are associated with the Supplemental 

Augmentation Supply and will be associated with the Option Water upon 

any exercise of the Minturn Option; but recognizing that the exact OM&R 

components and costs may change over time as the District develops and 

changes the elements of its augmentation water supplies.  The District will 

provide Minturn with a breakdown of the OM&R fee associated with the 

Supplemental Augmentation Supply and the Minturn Option on an annual 

basis. 
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(b) Minturn shall commence payment of OM&R fees on the 

Supplemental Augmentation Supply upon entry of a full and final decree 

in Case No. 21CW3030.  If Minturn requests the District to provide the 

Supplemental Augmentation Supply for augmentation under Case No. 

07CW225 (as described above in paragraph 2(d)) prior to entry of a full 

and final judgement and decree in Case No. 21CW3030, then Minturn 

shall commence payment of OM&R fees on that portion of the 

Supplemental Augmentation Supply made available at such time.    

 

(c)  Minturn shall commence payment of OM&R fees on the Option 

Water on such amounts and at such time as the cash in lieu fee is paid to 

the District and Authority.  For the first year that OM&R fees are paid by 

Minturn, OM&R fees shall be pro-rated based upon the day of the year on 

which the final decrees are entered or the cash in lieu fee is paid divided 

by the total number of days in the year. 

 

 5. Subsequent Water Augmentation Agreements.   The parties 

will enter into subsequent water augmentation agreements that set forth 

detailed terms for the provision of Supplemental Augmentation Supply 

and the Option Water purchased pursuant to the Minturn Option, in the 

form attached hereto as Exhibit C.  In recognition that Minturn released 

its rights in its permanent Easement, the Supplemental Augmentation 

Supply and Option Water purchased pursuant to the Minturn Option 

shall be made available by the District and Authority on a permanent 

basis.  However, the subsequent water augmentation agreements shall 

have set terms (99 years) with an automatic renewal provision, to avoid 

concerns with the rule against perpetuities.  The subsequent water 

augmentation agreements will be recorded in the public records of Eagle 

County.  The parties will also prepare and record an annual joint 
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statement identifying Option Water secured by Minturn in the public 

records of Eagle County on an annual basis.  

 

 6. Obligation to purchase Option Water.  During the option 

period described in Paragraph 3, Minturn shall require that all Town 

water users shall secure a perpetual use right to Option Water to fulfill 

any cash in lieu payment obligations provided for under the Minturn 

Town Code. Any water use made by the Town of Minturn or the Eagle 

County School District (up to 120 SFEs and irrigation of lands owned by 

the Eagle County School District with water rights owned by the School 

District) shall be exempt from this obligation.  If Minturn collects cash-

in-lieu payments prior to entry of a full and final judgement and decree 

in Case No. 21CW3030, Minturn will hold such payments in escrow and 

then transfer such funds to the District and Authority within 30 days of 

entry of such decree in satisfaction of the obligation to purchase Option 

Water.  Minturn shall assess cash-in-lieu fees no less than the cash-in-

lieu fees that are charged by the District and Authority at the time the 

payment is collected. Within six months of entry of full and final 

judgements and decrees in Case No. 21CW3030, the Town shall amend 

its Code to implement the requirement that new water uses shall require 

the purchase Option Water. 

 

 7. Process of Case Nos. 21CW3029 and 21CW3030.  Obtaining 

water rights for Bolts Lake in Case No. 21CW3029 and augmentation 

supplies for Minturn and Battle North in Case No. 21CW3030 are 

crucial priorities for the District and Authority in order to provide 

essential water supplies for all of its customers within its service area as 

well as be in compliance with the terms of this Agreement and the Battle 

North Agreement.  Accordingly, the District and Authority will pursue 

the cases through completion of final judgments and decrees as quickly 
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as possible, and, if necessary, through trials and appeals.   The District 

and Authority shall file amended applications within 30 days of the 

recording of the Release to effectuate the commitments set forth in this 

Agreement.   

  

8. Minturn’s Conditional Water Right in Bolts Lake.  (a) 

Minturn owns a conditional water right for Bolts Lake and associated 

rights to divert water into Bolts Lake through the Bolts Ditch.  If 

Minturn desires to exercise its conditional water storage right in Bolts 

Lake, Minturn may do so only pursuant to a decree entered by the Water 

Court that changes the place of storage of the water right to a location 

outside of the land underlying Bolts Lake that the District and Authority 

have contracted to acquire from Battle North and shall not fill from the 

Bolts Ditch.  Any such change of water right application shall be filed 

by Minturn no later than one month prior to Minturn’s first deadline to 

file an application seeking a finding of diligence on its Bolts Lake water 

right after Bolts Lake is constructed and operational.  
 

           (b) Minturn shall not file an action against the District or 

Authority to condemn the real property underlying Bolts Lake.  Nor 

shall Minturn file an action against the District or Authority to condemn 

water storage capacity in the Bolts Lake Reservoir. 

 

9. Land Use Approvals.   

 

(a) The District and the Authority intend to develop, 

construct, and operate Bolts Lake and the associated 

diversion, pipelines, ditches, and outlet facilities for all 

decreed beneficial uses to meet the water requirements of 

their existing and future service areas.  The Town has, set 

forth in Article 25 of the Minturn Municipal Code (the 
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“1041 Regulations”), certain requirements and criteria 

related to the construction of major facilities of public 

utilities, such as the Bolts Lake Reservoir. The formal 

permitting process under the 1041 Regulations can be 

fulfilled by entering into an intergovernmental agreement 

with an implementing governmental entity addressing the 

various requirements of the 1041 Regulations. This 

Agreement constitutes, in part, an intergovernmental 

agreement entered into to partially fulfill the 1041 

Regulations requirements. The Parties hereby agree as 

follows that for purposes of the Town’s 1041 Regulations:   

i. The Town will not require security for the 

construction of Bolts Lake. 

ii. Any changes to Article 25 of the Code adopted after 

February 2, 2022 will not apply to construction of 

Bolts Lake without the District’s and Authority’s 

consent.   

iii. In lieu of public hearings contemplated under 

Section 16-25-110 of the Town Code, the Town will 

conduct public hearings as part of the adoption of 

this Agreement and any subsequent 

intergovernmental agreements related to Bolts Lake.   

iv. The District and Authority, through prior 

presentations to the Town and the additional 

provisions of water contemplated by this Agreement, 

have met the “demonstration of need” requirement of 

Section 16-25-270 of the Code.   

v. The District and Authority anticipate purchasing title 

insurance upon taking title to the Bolts Lake 

property, which title commitment does not show any 

mineral owners required to be notified pursuant to 
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Section 16-25-270(11) of the Town Code and 

Section 24-65.5-101, et seq., of the Colorado 

Revised Statutes. The District and Authority will 

present a copy of the title commitment to the Town, 

which will satisfy the mineral owners’ notice 

requirement.   

vi. The Parties agree that once completed, the impacts 

of the Reservoir on to utilities, water supply, 

emergency services, transportation, infrastructure, 

etc. will be de minimus.   

vii. The recreational use covenant set forth in Section 10 

of this Agreement satisfies the requirement to 

describe impacts and net effect of the project on 

recreational opportunities as set forth in Section 16-

25-270(15) of the Code. 

viii. The requirement to provide a description of social 

impacts as set forth in Section 16-25-270(16) of the 

Code is inapplicable to further land use actions 

involving Bolts Lake.   

ix. The District’s provision of water to the Town 

pursuant to this Agreement satisfies the water 

quantity provisions of Section 16.25-270(23) of the 

Code.  

 

(b) The staging and placement of excavated material on the 

Old Tailings Pile area are components of the CERCLA 

remedy for Operable Unit 3 of the Eagle Mine Superfund 

Site, as set forth in the United States Environmental 

Protection Agency’s 2017 Record of 

Decision.  Accordingly, so long as the activities are 
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conducted entirely on-site and in compliance with section 

121 of CERCLA, 42 U.S.C. § 9621, the Town will not 

apply the 1041 permitting process or requirements to those 

specific activities. 

 

(c)   The Town’s land use code applies to the area where Bolts 

Lake will be constructed.  For purposes of zoning 

compliance, the parties agree: 

 

i. Section 16-10-20(6) of the Code allows for lands 

within the Bolt’s Lake Character Area to be used, as 

a matter of right, for: Operation, maintenance and 

use of water rights, water resources, water diversion 

structures, ditches, pipeline structures, ponds, water 

impoundments and associated facilities consistent 

with the decreed uses but subject to these 

restrictions. The parties agree that the current zoning 

allows for the use by right for construction of the 

Bolts Lake Reservoir and the associated points of 

diversion, ditches, and pipelines associated with 

Bolts Lake.  The Town agrees not to modify the 

zoning for the Bolt’s Lake Character Area in any 

manner that would alter the use by right nature of the 

Bolts Lake project. 

 

ii. The Bolts Lake project is subject to Minturn Code 

provisions of general applicability.  

 

(d) No later than April 30, 2022, the Parties will enter into 

a separate intergovernmental agreement, pursuant to 
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Section 16-25-40(8) of the Town of Minturn Municipal 

Code, outlining and satisfying how the requirements under 

Article 25 of the Minturn Municipal Code (the “1041 

Regulations”) will be implemented as further information 

is generated for the Bolts Lake project.  The Parties agree 

to address the following within the intergovernmental 

agreement: 

i. As part of the construction of Bolts Lake, the District 

and Authority must obtain numerous state and 

federal permits. The Town, following review of the 

applications for such permits and participation as a 

cooperating agency where applicable and permitted 

by the state or relevant federal agency, agrees to 

consider such state and federal permits as 

satisfactory of relevant provisions of the 1041 

Regulations. 

ii. As further construction plans and construction 

phasing for the Bolts Lake project are generated, the 

Town will review such documents and pursuant to a 

process to be identified in the intergovernmental 

agreement impose reasonable restrictions to 

effectuate compliance with the 1041 Regulations.    

iii. The Parties intend to minimize duplication of efforts 

and outside consultations related to the processing 

and review of the project under the 1041 Regulations 

so that the ultimate cost to the taxpayers and 

customers is minimized.   

 

 10. Bolts Ditch. (a) Minturn shall execute and deliver to the 

District and Authority the assignment attached hereto as Exhibit D 
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which assigns to the District and the Authority all of Minturn’s interest 

in and to the physical headgate and ditch structure of the Bolts Ditch, 

together with any special use permit to the Bolts Ditch which it may 

obtain.  Minturn shall pass a resolution in support of the District’s and 

Authority’s efforts to obtain the approval of the U.S. Forest Service to 

the assignment of any special use permit to the Bolts Ditch that it may 

obtain, or to have the District and Authority substituted for Minturn as 

the permittee of the special use permit for the Bolts Ditch.  

 

 (b) Minturn shall support the amendment of the Bolts Ditch 

federal legislation passed as part of S.47 entitled the John D. Dingell, Jr. 

Conservation, Management and Recreation Act to include the District 

and the Authority as permittees of the U.S. Forest Service special use 

permit for the Bolts Ditch.  Minturn’s support shall be limited to passing 

a resolution in support of such amendment and tendering the same to the 

Colorado congressional delegation.  

 

(c) Minturn shall support any application filed by the District 

and Authority to obtain a special use permit from the U.S. Forest Service 

for a structure that diverts water from Cross Creek and the associated 

diversion facilities that transport the Cross Creek water to Bolts Lake. 

Minturn’s support shall be limited to passing a resolution in support of 

the application and tendering the same to the United States Forest 

Service. 

 

11. Recreational Use.  Certain terms and conditions contained in 

Article X of the Battle North Agreement provide for allowed public 

recreational uses of the Bolts Lake reservoir including: (i) non-

motorized boating, (ii) fishing from shores, boats, or float tubes (i.e. 

belly boats), (iii) paddle boarding, (iv) picnicking, (v) hiking around 
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lake, and (vi) other future uses approved by the District and Authority. 

The District and Authority confirm that Article X of the Battle North 

Agreement is strictly a type of use limitation and that the granting of 

authority to use or operate the Bolts Lake reservoir remains at the 

discretion of the District and Authority, as further acknowledged in 

Section 10.1(k) of the Battle North Agreement.  The District and 

Authority hereby authorize Minturn the right to provide recreational 

services and facilities to the general public as follows: 

 

(a) Any recreational use of Bolts Lake shall be secondary and 

subordinate to the primary use of Bolts Lake by the District and the 

Authority for the existing and future decreed uses. 

 

(b) Any recreational use shall be limited to: (i) non-motorized 

boating, (ii) fishing from shores, boats, or float tubes (i.e. belly boats), 

(iii) paddle boarding, (iv) picnicking, (v) hiking around lake, and (vi) 

other future uses approved by the District and Authority.  Minturn shall 

be allowed to stock Bolts Lake with fish subject to the provisions of 

paragraph 11 of this Covenant.  Except for the above permitted uses, no 

other recreational uses shall be allowed on Bolts Lake. Moreover, no 

recreation use of Bolts Lake by a commercial operator shall be 

permitted.  

 

(c) There shall be no right to maintenance of water levels in 

Bolts Lake for the purpose of supporting the permitted recreational use.  

No surface recreational use shall be allowed during the months of 

December through April, or when it would jeopardize the health, safety 

and welfare of users.  
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(d) One dock may be installed at Bolts Lake at no cost to the 

District and Authority to facilitate the above-described recreational uses.  

The design of the dock shall be subject to review and approval by the 

District and Authority; provided that such approval may be withheld at 

their sole discretion.  

  

(e) Should new water quality regulations be adopted in Colorado 

that would subject Bolts Lake to increased water quality testing as a 

result of body contact with the water stored in Bolts Lake, the body 

contact recreational use shall be discontinued to ensure that the 

recreational use of Bolts Lake does not result in the District and 

Authority being subjected to increased testing and treatment costs; 

provided, however, if Minturn pays for all costs and agrees to assume all 

liabilities associated with testing and treatment costs, recreational uses 

involving body contact will be allowed to continue.  

 

(f) To the extent permitted by law, Minturn shall indemnify the 

District and Authority against any claims, demands and liabilities arising 

out of, resulting from or related to the recreational use of Bolts Lake.  

The District and Authority will notify Minturn of any such claim or 

demand, when and if made, and Minturn shall defend against or 

participate in the defense against such claims and the District and 

Authority shall cooperate fully in the defense of such claims.   

 

(g) Minturn must obtain and maintain appropriate insurance 

coverage related to the recreational use of Bolts Lake and name the 

District and Authority as additional insureds.  If necessary, to obtain 

such insurance, the District and Authority shall grant at no charge a 

recreational use lease to Minturn for Bolts Lake in a form mutually 

agreeable to the District, Authority and Minturn. 
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(h) The District and Authority may prohibit any and all 

recreation use of Bolts Lake if they determine in their sole discretion, 

following notice to Minturn, that such recreation use (i) interferes with 

or in any manner restricts the use of Bolts Lake as a water storage 

facility for its decreed uses; and/or (ii) increases the cost of operating 

Bolts Lake.  In the event the District and Authority have made the 

decision to prohibit any or all recreation use of Bolts Lake pursuant to 

this provision, the District and Authority shall provide written notice to 

Minturn specifically describing the recreational use at issue and the 

reasons for prohibiting such recreational use.  Minturn shall have 60 

days from receipt of such notice to cure the cause of such recreation use 

prohibition identified by the District and Authority, or such other 

amount of time as the parties mutually agree in writing is reasonably 

necessary to cure the cause of such recreation use prohibition: provided; 

however, that the District and Authority shall have sole discretion to 

determine whether to allow more than 60 days to achieve a cure.  If 

Minturn is not able to achieve a cure to the satisfaction of the District 

and Authority within 60 days of receiving notice from the District and 

Authority, then the recreation use that is being prohibited shall cease in 

whole or part if required by the District and Authority. 

 

(i) The District and Authority shall determine, in their sole 

discretion, the specific areas of Bolts Lake that will be open to public 

access and the Permitted Recreational Uses, including the locations of 

any access, parking areas, trails, and the dock. 

 

12. Minturn Eagle River Diversion.   
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(a)      The District and Authority have appropriated a 2 cubic foot per 

second (c.f.s.) conditional water right for the Minturn Eagle River 

Diversion pending in Case No. 21CW3030.   Water from the Minturn 

Eagle River Diversion is anticipated to be utilized to provide physical 

water service to Battle North, by either Minturn or the District and 

Authority. 

 

(b) Minturn would also like to utilize the Minturn Eagle River 

Diversion as a location to divert water to the Minturn municipal water 

system as augmented by the Supplemental Augmentation Supply and the 

Option Water for use in Minturn’s municipal service area.   

 

(c)      The District and Authority agree to amend the pending 

application in Case No. 21CW3030 to increase the flow rate of the 

Minturn Eagle River Diversion to a rate of 6.0 c.f.s. and convey an 

undivided interest in an amount of 4.0 c.f.s. to Minturn.  The District and 

Authority also agree to include Minturn’s contract supplies from the 

Colorado River Water Conservation District as augmentation sources for 

the Minturn Eagle River Diversion in the amended application in Case 

No. 21CW3030. 

 

(d) The District and Authority agree to convey an undivided 

interest in the Minturn Eagle River Diversion to Minturn in an amount 

of 4.0 c.f.s. within 60 days of entry of a full and final judgment and 

decree in Case No. 21CW3030.   In the event that Minturn serves as the 

physical water provider to Battle North, the District and Authority will 

convey an additional 2.0 c.f.s. of the Minturn Eagle River Diversion to 

Minturn.  
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(e)     Following the construction of the Minturn Eagle River 

Diversion, in the event that the District and Authority have not obtained 

a final judgment and decree in Case No. 21CW3030, Minturn may seek 

a substitute water supply plan in order to supply Minturn with the 

Supplemental Augmentation Supply while a final decree is pending in 

Case No. 21CW3030. 

 

 13. District/Authority and Minturn Water Rights Decreed at 

Same Locations.  Minturn has numerous decreed diversion points on 

Cross Creek at the same diversion points claimed by the District and 

Authority in Case No. 21CW3030.  The parties agree to work together to 

eliminate duplicative points of diversion decreed to their respective 

water rights where appropriate.  Each party will be responsible for 

developing its own physical infrastructure unless there is an agreement 

between the parties otherwise.   

 

 14. Settlement of Opposition.   

 

(a)   Minturn agrees that it will Stipulate to entry of a decree in 

the District and Authority’s Case Nos. 21CW3029 and 21CW3030 

within 30 days after the amended applications are filed in the cases. 

Such stipulations shall include the terms set forth on Exhibit E. 

 

(b) Minturn has filed an Application for Water Right, Approval 

of Plan for Augmentation and Appropriative Rights of Exchange in Case 

No. 21CW3180.  Minturn agrees to stay Case No. 21CW3180 upon 

execution of this Agreement, and to withdraw such application within 30 

days of entry of full and final judgments and decrees in Case Nos. 

21CW3030.  
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 15. Cross Creek Diversions.  

(a)         The District/Authority acknowledge that Minturn’s decreed 

water rights on Cross Creek are senior to the District/Authority’s Cross 

Creek water rights pending in Case Nos. 21CW3029 and 21CW3030.  

Accordingly, if Minturn places a valid call for its senior water rights on 

Cross Creek, the District and Authority will be subject to that call.   

 

(b) The District and Authority shall coordinate Bolts Lake 

operations, including operation of exchanges, with Minturn to ensure 

that flows at the USGS Gage at Cross Creek Near Minturn (Gage No. 

09065100) do not drop below the Colorado Water Conservation Board 

instream flows decreed in Case No. 78W3795 as a result of diversion 

into Bolts Lake from Cross Creek.   

 

(c) The District and Authority shall not seek diligence in Water 

Court on the conditional water rights acquired from Battle North 

(originally decreed in Case No. 06CW264) at such time as full and final 

judgments and decrees are entered in Case Nos. 21CW3029 and 

21CW3030 and Bolts Lake is constructed and operational. 

 

 16. Environmental Considerations.  (a) The parties will work 

together on matters involving environmental protections in the Bolts 

Lake area.   The District and Authority will provide Minturn with 

electronic copies of all non-confidential, non-privileged and non-draft 

records, reports, documents or other information (the “Documentation”) 

provided to the District and Authority by Battle North or the District and 

Authority’s consultants directly related to the Reservoir Project, 

including Documentation that will be or has been submitted to the 

Environmental Protection Agency and/or the Colorado Department of 

Public Health and Environment (together, the “Agencies”).  The District 

and Authority will make best efforts to timely provide the 

Documentation.   
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 (b)  The District and Authority will regularly update Minturn 

regarding the status and progress of the obligations outlined in Article 

6.9 of the Battle North Agreement (Remediation of the OTP Area; Post-

Acquisition Obligations). In the event that the District and Authority 

determine that Battle North is in material breach of its obligations under 

Section 6.9 of the Battle North Agreement, then the District and 

Authority agree to timely pursue all reasonable efforts to secure Battle 

North’s performance of its obligations under Article 6.9 of the Battle 

North Agreement.  To the extent the efforts require prior approval of the 

District and Authority’s respective boards of directors, the efforts will be 

subject to obtaining such approval.  The forgoing notwithstanding, 

neither the District nor the Authority shall have any duty to perform any 

of Battle North’s obligations under the Battle North Agreement. 

 

 17.  Water Service to Battle North.  The parties acknowledge that 

additional negotiations are required between Minturn and Battle North 

prior to finalizing any development plans and approvals.  However, the 

parties prefer that Minturn be the physical water provider to whatever 

development is approved within Minturn’s water service area, if 

appropriate arrangements can be reached between Minturn and Battle 

North.  If Minturn is the physical water provider to Battle North, the 

District and Authority consent to the Battle North Augmentation Options 

being assigned by Battle North to Minturn.    

 

18. Dowd Junction Water Service Options.   

(a)  The District and Authority are open to exploring water 

service options to a future development at Dowd Junction via an 

interconnect line to the District and Authority’s water system.  In the 

event that an interconnect line is mutually agreed to, Minturn or a future 

developer would be solely responsible for all costs associated with 
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infrastructure necessary to provide such service and for all applicable 

water rights dedication fees, impact fees, and monthly water service fees 

to the District and Authority.   However, the parties acknowledge that 

water quality considerations of a smaller system exclusively to Dowd 

Junction may make an interconnect infeasible. 

 

(b) The District and Authority will include in the amendment of 

the pending augmentation plan in Case No. 21CW3030 a Dowd Junction 

well or wells and surface diversion points, to be augmented by the 

augmentation sources listed in Case No. 21CW3030. If Minturn 

develops a well, wells or a surface diversion at Dowd Junction that are 

covered by the augmentation plan in Case No. 21CW3030, the 

augmentation supply would come from the exercise of the Minturn 

Option provided herein. Development of a well, wells or surface at 

Dowd Junction shall be at Minturn’s sole expense.    

 

 19. Mutual Cooperation.  The parties wish to provide mutual 

assurances on future cooperation in water cases to maximize water 

supplies for the region.  The parties mutually agree that they will not 

object to movement of diversion points less than 1,500 feet from decreed 

diversion points; the parties mutually agree they will work together on 

nearby or coincident diversion structures.  The parties shall not claim in 

any future judicial action that any party to this Agreement has 

abandoned any portion of any of its water rights. The District and 

Authority further agree that they will not object to a future downstream 

change in point of diversion for any of Minturn’s water rights, provided 

that only a change in point of diversion is sought and the District and 

Authority do not divert water in the impacted reach. 

  

 20. Remedies.  (a) The terms of this Agreement shall be 

specifically enforceable; provided, however, nothing contained herein 
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shall obligate the District or the Authority to construct Bolts Lake. If 

Minturn fails to record the Release by March 16, 2022, the District and 

Authority may pursue condemnation of Minturn’s interests in the Bolts 

Lake property and may delay prosecution of Case Nos. 21CW3029 and 

21CW3030 until either such time as Minturn has recorded the Release, 

or the District and Authority elect to notify Minturn that this Agreement 

is null and void and of no further effect.    

  

 (b) Prior to enforcing in Court any remedy for breach of this 

Agreement, the party asserting that such a breach has occurred shall give 

the other party written notice thereof including a description of the 

alleged breach and citation to the relevant provisions in this Agreement.  

The party against whom a breach is asserted shall have fourteen (14) 

days after such notice is sent in which to cure the breach. 

 

 21. Recording.  This Agreement and all exhibits attached to this 

Agreement shall be recorded in the records of Eagle County, Colorado. 

 

 22. No Waiver.  Nothing contained herein shall constitute a 

waiver by Minturn, the District or the Authority as against any third 

party of their respective rights of immunity under the Colorado 

Governmental Immunity Act, C.R.S. § 24-10-101 et seq., or a waiver of 

any rights these parties may have under the Colorado Recreational Use 

Act, C.R.S. § 33-44-101 et seq. 

 

 23. Assignment 

 

(a) The District and Authority may assign its interests and 

obligations under this Agreement to each other or to a successor 

consolidated district or authority. 
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(b) The terms of this Agreement shall be binding on the parties’ 

successors and assigns. 

 

24. Counterparts.  This Agreement may be executed in 

counterparts. 

 

 25. Governing Law and Venue.  This Agreement shall be 

construed under the laws of the State of Colorado.  In the event of a 

dispute involving this Agreement, such dispute shall be heard in the 

District Court for the State of Colorado in Eagle County. 

 

 26. Notice. Any notice or communication required pursuant to 

this Agreement shall be in writing and may be given either personally, or 

by email with a printed copy sent via First Class U.S. Mail.  If given by 

email and U.S. Mail, notice shall be deemed to have been given and 

received on the date that the email was sent.  If personally delivered, 

notice shall be deemed to have been given and received on the date 

delivered to the party to whom it is addressed.  Any party may, by 

giving written notice, designate any other address or person in 

substitution of or in addition to the names and addresses contained 

herein.  Such notice and communication shall be given to the parties at 

the addresses set forth below: 

 

If to Town: Town of Minturn 

   Town Manager 

   302 Pine Street 

   P.O. Box 309 

   Minturn, CO 81645 

   manager@minturn.org 
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With Copy To: Michael Sawyer, Esq. 

   Karp Neu Hanlon 

   P.O. Drawer 2030 

   Glenwood Springs, CO 81602 

   mjs@mountainlawfirm.com 

 

With Copy To: Meghan Winokur, Esq. 

   Holland & Hart 

   600 Main Street #104 

   Aspen, CO 81611 

   mwinokur@hollandhart.com 

 

If to District/Authority: 

   Eagle River Water and Sanitation District 

   Upper Eagle Regional Water Authority 

   General Manager and Director of Engineering & Water 

                           Resources 

   846 Forest Road, 

   Vail, CO 81657 

   lbrooks@erwsd.org 

   jcowles@erwsd.org 

 

With Copy To: Kathryn Winn, Esq. 

   Collins, Cole, Flynn, Winn & Ulmer 

   165 South Union Blvd., Suite 785 

   Lakewood, CO 80228 

   kwinn@cogovlaw.com 

 

With Copy To: Kristin Moseley, Esq 
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   Somach Simmons Dunn 

   2033 11th Street, Suite 5 

   Boulder, CO 80302 

   kmoseley@somachlaw.com 

 

27. Construction.  The parties represent that they have been 

represented by legal counsel in the drafting of this Agreement and that 

the parties have each had the full opportunity to participate in the 

drafting and review of the document.  The parties agree that this 

Agreement shall not be interpreted or construed in favor of, or against, 

any party based upon such party being characterized as the “drafting 

party.” 

 

 Executed as of the date first set forth above. 

 

 

EAGLE RIVER WATER & 

SANITATION DISTRICT 

UPPER EAGLE REGIONAL 

WATER AUTHORITY  

   

 

By:  _______________________  By: ________________________ 

Name: _____________________  Name: ______________________ 

Title: ______________________  Title: _______________________ 

 

 

 

TOWN OF MINTURN 

      

By: _____________________________ 

Name: ___________________________ 
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Title: ____________________________ 

 

 

 

STATE OF COLORADO ) 

     ) ss. 

COUNTY OF EAGLE ) 

 

 The foregoing instrument was acknowledged before me this _____ 

day of _________, 2022, by _______________ as _________________ 

of the Eagle River Water & Sanitation District. 

 

 Witness my hand and official seal.    

 

 My commission expires ___________. 

 

      _______________________________ 

      Notary Public 
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STATE OF COLORADO ) 

     ) ss. 

COUNTY OF EAGLE ) 

 

 The foregoing instrument was acknowledged before me this _____ 

day of _________, 2022, by _______________ as _________________ 

of the Upper Eagle Regional Water Authority. 

 

 Witness my hand and official seal.    

 

 My commission expires ___________. 

 

      _______________________________ 

      Notary Public 
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STATE OF COLORADO ) 

     ) ss. 

COUNTY OF EAGLE ) 

 

 The foregoing instrument was acknowledged before me this _____ 

day of _________, 2022, by _______________ as _________________ 

of the Town of Minturn. 

 

 Witness my hand and official seal.    

 

 My commission expires ___________. 

 

      _______________________________ 

      Notary Public 
 

 



























































































































































































































































































































































































































































Exhibit 14 
Form of Water Rights Special Warranty Deed 

SPECIAL WARRANTY DEED 

This Deed, dated ______ , 202_, is from Battle North, LLC, a Georgia limited 

liability company ("Grantor"), to the Eagle River Water & Sanitation District and the Upper Eagle 

Regional Water Authority (collectively, "Grantees") whose address is 846 Forest Road, Vail, CO 

81657. 

For good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, Grantor does hereby grant, bargain, sell, convey and transfer to Grantees, their 

successors and assigns forever, the water rights decreed by the District Court in and for Water 

Division No. 5, in Case No. 06CW264, and in Case Nos. 16CW3122 and 16CW3123. 

Grantor warrants title to the same against all and every person or persons claiming the 

whole or any part thereof, by, through, or under Grantor, free and clear of all liens, taxes and other 

encumbrances. 

1873914.14 

Executed as of the date first set forth above. 

BATTLE NORTH, LLC, 

a Georgia limited liability company 

By: Bassel Battle Investment, Corp., 

a Colorado corporation, its Manager 

By: -------­
Lome Bassel 
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Exhibit 15 
Form of Perpetual Easement Agreement 

PERPETUAL EASEMENT AGREEMENT 
([Eagle River Parcel, Spillway Parcel, Outlet Parcel or Inundation Area Parcel, 

as applicable]) 

THIS PERPETUAL EASEMENT AGREEMENT (this "Agreement") is made and 
entered into as of this_ day of _____ � 20_ ("Effective Date"), by and between Battle 
North, LLC, a Georgia limited liability company (together with its successors and assigns, 
"Grantor"), and Eagle River Water & Sanitation District (together with its successor and assigns, 
"Grantee"). 

RECITALS 

This Agreement is made with respect to the following facts: 

A. Grantor and Grantee ( collectively, the "Parties") are parties to that certain
Agreement Pertaining to Acquisition for Bolts Lake Reservoir Project ("Reservoir Agreement") 

having an effective date of ____ _, 2021, and recorded in the real property records of the 
Eagle County clerk and recorder's office ("Record( ed)(ing)") on ______ ., 20_ at 
Reception No. _____ _ 

B. Capitalized terms used but not defined in this Agreement have the meanings set
forth in Exhibit 19 of the Reservoir Agreement. 

C. As described in the Reservoir Agreement, Grantor owns certain property
anticipated for development of residential and commercial uses that will comprise the 
BN Development, and Grantee intends to own, construct and operate a water storage facility 
together with certain water conveyance structures and related improvements comprising the 
Reservoir Project. 

D. Pursuant to and in accordance with the terms and conditions set forth in the
Reservoir Agreement, the Parties agreed to execute, deliver and Record certain Perpetual 
Easement Agreements which would establish Perpetual Easements encumbering certain Perpetual 
Easement Areas for specified purposes relating to Grantee's construction and operation of the 
Reservoir Project, subject to potential future Relocation of the Perpetual Easement Areas under 
the circumstances described in the Reservoir Agreement and to be described in such Perpetual 
Easement Agreements. 

E. This Agreement constitutes the Perpetual Easement Agreement for the [Eagle

River Parcel, Spillway Parcel, Outlet Parcel or Inundation Area Parcel, 
as applicable] as contemplated in the Reservoir Agreement. 

NOW, THEREFORE, for and in consideration of the foregoing and the mutual covenants 
hereinafter set forth and other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the Parties agree as follows: 

1873914.14 
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AGREEMENT 

1. Grant of Perpetual Easement: Easement Area. Grantor hereby grants, bargains,
sells and conveys to Grantee, for its use and the use of its employees, contractors, subcontractors 
and consultants, a perpetual, non-exclusive easement (the "Perpetual Easement") in, through, 
over, under and across the real property that is legally described and graphically depicted in 
Exhibit A attached hereto and incorporated herein by this reference (the "Easement Area"). 

2. Permitted Uses. The scope of Grantee's permitted uses of the [Processing Area
Parcel or Inundation Area Parcel, as applicable] will be limited to the following ("Permitted 
Uses") [Parties to confirm and refine scope at time of execution and delivery]: 

a. [Alternative provisions:]

i. [For the Eagle River Parcel: Grantee's planning, design, construction,
operation, maintenance, repair and replacement of structures to convey
water supply from the Eagle River to the Inlet Parcel.] or

ii. [For the Spillway Parcel: Grantee's planning, design, construction,
operation, maintenance, repair and replacement of emergency spillway
structures to convey water from the Reservoir to the Eagle River.] or

111. [For the Outlet Parcel: Grantee's planning, design, construction,
operation, maintenance, repair and replacement of outlet structures to
convey water from the Reservoir to the Eagle River.] or

iv. [For the Inundation Area Parcel: Grantee's planning, design,
construction, operation, maintenance, repair and replacement of
improvements related to the Reservoir Project, including but not limited to
the Dam and other improvements locate within the Dam Parcel and the
Reservoir Parcel.]

b. a right of vehicular and pedestrian ingress and egress, including construction
vehicles, over the Easement Area in connection with the foregoing.

3. Reserved Uses. The grant of the Perpetual Easement is expressly subject to the
Reserved Uses, which Grantor expressly reserves for its use and the use of its employees, 
contractors, subcontractors and consultants, consisting of the rights to use the Easement Area and 
to grant further easements and other interests in, and permit others to use, the Easement Area so 
long as such grants and uses do not unreasonably interfere or conflict with Grantee's exercise of 
its rights to undertake and engage in the Permitted Uses. The Reserved Uses include but are not 
limited to Grantor's performance of its obligations pursuant to the Reservoir Agreement that 
require activities with the Easement Area, if any, and Grantor's construction, ownership, operation, 
maintenance, repair and replacement of existing and to-be-constructed utilities, roads, pedestrian 
crossings, sidewalks, bike paths and similar improvements in connection with development of the 
BN Development. Without limitation of the foregoing: 

1873914.14 
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a. The design and construction of any such to-be-constructed Grantor improvements
will comply with applicable technical requirements (e.g., depth, separation, etc.) of
the Rules and Regulations for Water and Wastewater Service as adopted and
amended from time to time.

b. Grantor will submit to Grantee, prior to commencing the construction or installation
thereof, plans and specifications for such improvements for Grantee's review and
written confirmation of compliance with the foregoing technical requirements, such
confirmation not to be unreasonably withheld, conditioned or delayed.

c. [Additional provision for Inundation Area Parcel: For the benefit of Grantee,
Grantor hereby grants and subjects the Inundation Area Parcel to a perpetual
restrictive covenant ("Inundation Covenant"), which restricts the Reserved Uses
of the Inundation Area Parcel to only those uses allowed by The Rules and
Regulations for Dam Safety and Dam Construction promulgated pursuant to the
authority granted the State Engineer in C.R.S. §§ 37-87-102, 37-87-105,
37-80-102(1 lK), and 24-4-103, including but not limited to the Reserved Uses for
existing and to-be-constructed utilities, roads, pedestrian crossings, sidewalks, bike
paths and similar non-habitable improvements.

4. Relocation. If applicable, to the extent and at such time as the final "as built"
locations of the Easement Area may be established as contemplated in the Reservoir Agreement, 
the Parties will cooperate to Relocate the Easement Area by executing, delivering and Recording 
an amendment to this Permanent Easement Agreement that replaces and supersedes the Easement 
Area legal description and graphic depiction originally attached to this Permanent Easement 
Agreement with an amended Exhibit A that reflects Relocation and modification of the Easement 
Area based on final engineering designs for the Reservoir Project and related considerations. 

5. Cooperation. Grantee, in the conduct of the Permitted Uses, and Grantor, in the
conduct of the Reserved Uses, will in good faith coordinate their respective activities within the 
Easement Area. If and when applicable, the Parties will in good faith cooperate to mutually agree 
to the amended legal description and graphic depiction for Relocation of the Easement Area 
pursuant to Paragraph 4 above. 

6. Restoration. Promptly upon completion of any construction or other activities,
Grantor (with respect to its Reserved Uses) and Grantee (with respect to the Permitted Uses) will 
have the obligation to restore the Easement Area, and any improvements therein which are the 
other Party's property, to the condition as existed prior to such Party's entry thereon, except as 
necessarily modified for the Reserved Uses or Permitted Uses (as applicable), and will repair any 
damage resulting from entry on the Easement Area in connection with this Agreement. The Party 
having such obligation hereunder will reimburse the other Party on demand for all expenses such 
Party incurs in repairing any damage resulting directly from activities pursuant to this Agreement 
if such obligated Party does not promptly repair such damage. 

7. Compliance with Laws. Each Party, at its sole cost and expense, will comply with
all federal, state and local requirements, regulations, ordinances and laws regarding the Permitted 
Uses or the Reserved Uses, as applicable, conducted within the Easement Area, and will be solely 
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responsible for any fines, fees or costs relating to the same. Without limiting the foregoing, such 
Party will be solely responsible, at its expense, to obtain all necessary governmental approvals 
relating to the Permitted Uses or the Reserved Uses, as applicable. 

8. Insurance. During the term of this Agreement, Grantee will, at no cost or expense
to Grantor: (i) cause Grantor to be named an additional insured on a primary non-contributory 
basis under its policy of commercial general liability insurance (or equivalent), in an amount not 
less than the limits under the Colorado Governmental Immunity Act, which are currently 
(I) [$387,000 (confirm/update as applicable)] for each occurrence, and (II) [$1,093,000
(confirm/update as applicable)] in the general aggregate, against claims for bodily injury,
personal injury, advertising injury, death or property damage, occurring in, on or about the
Easement Area; and (ii) require its contractors and other third parties who enter the Easement Area
pursuant to the Permitted uses to (A) cause Grantor to be named an additional insured on a primary
non-contributory basis under their respective policies of commercial general liability insurance, in
an amount of at least (I) $1,000,000 for each occurrence, (II) $1,000,000 for personal injury, and
(111) $2,000,000 in the general aggregate; and (B) procure and maintain workers' compensation
coverage, meeting the statutory requirements of the State of Colorado. Prior to any entry upon the
Easement Area, Grantee will cause written evidence to be delivered to Grantor of such insurance
coverages being in effect.

9. Indemnity. Solely to the extent arising directly from Grantee's conduct of the
Permitted Uses, or from Grantor's conduct of the Reserved Uses, such Party will, to the maximum 
extent permitted by law, indemnify, defend, and hold harmless the other Party from any and all 
claims, demands, liens, costs, expenses, damages and liabilities, including reasonable attorneys' 
fees and costs, that are asserted against indemnified Party, the Easement Area or the indemnified 
Party's improvements located within the Easement Area, or which the indemnified Party may 
suffer or incur, to the extent arising out of any claims for property damage or personal injury, or 
claims from materialmen or laborers. 

10. Mechanics' Liens. Grantee will not cause or allow any mechanics' or 
materialmen's liens to be filed against the Easement Areas or any adjacent property owned by 
Grantor as a result of any work performed or material furnished on behalf of Grantee (a "Lien"). 
If a Lien is filed, Grantee will, at its sole cost and expense, cause the Lien to be discharged or 
bonded off ofrecord not later than 45 days after Grantee's receipt of notice of the filing of such 
Lien. In the event that such Lien is not discharged or bonded off of record within such 45 days, 
Grantor may, but will have no obligation to, defend, prosecute or pursue any action that Grantor 
deems reasonably necessary to discharge the Lien, and Grantee will promptly reimburse Grantor's 
out-of-pocket expenses incurred in connection therewith upon demand therefor by Grantor, subject 
to Grantor's delivery to Grantee of reasonable documentation (i.e., invoices, receipts, etc.) of such 
expenses. The provisions of this Paragraph 10 will survive termination of this Agreement for a 
period of one year. 

11. Default; Remedies. In the event of default in the performance of any of the
obligations set forth herein which the defaulting Party does not cure within 15 days after written 
notice of such default from the non-defaulting Party ( or in the case of a default that would 
reasonably take more than 15 days to cure, if the defaulting Party will fail to undertake substantial 
action to cure such default within such 15 days after written notice of default and thereafter 
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diligently pursue completion of such cure), the non-defaulting Party will have all remedies that 
may be available to it in law or equity. 

12. Notices. All notices, demands or other communications required or permitted to
be given hereunder will be in writing and any and all such items will be deemed to have been duly 
delivered upon personal delivery; or as of the third business day after mailing by United States 
mail, certified, return receipt requested, postage prepaid, addressed as follows; or as of actual 
delivery (or refused delivery) after deposit with Federal Express or a similar national overnight 
courier service that provides evidence of receipt, addressed as follows below: 

If to Grantor: 

Battle North, LLC 

440 Eagle Street 

P.O. Box 56 

Minturn, CO 81645 

Attn: Tim McGuire 

Bassel Battle Investment, Corp. 

3500 St. Jacques 

Montreal, Quebec H4clh2 

Canada 

Attn: Lome Bassel 

If to Grantee: 

Eagle River Water & Sanitation District 

Upper Eagle Regional Water Authority 

Attn: General Manager 

864 Forest Road 

Vail, CO 81657 

A Party may change its address or contact information by the giving of written notice to the other 
Party in accordance with this Paragraph 12. 

13. Third-Party Beneficiaries. Enforcement of the terms and conditions of this
Agreement, and all rights of action relating to such enforcement, will be strictly reserved to the 
Parties and their successors and assigns. Nothing contained in this Agreement will give or allow 
any claim or right of action by any other or third person under this Agreement. Any person other 
than the Parties or their successors and assigns, receiving services or benefits under this Agreement 
will be deemed to be an incidental beneficiary only. 

14. Attorneys' Fees. If any legal proceeding is commenced to enforce or interpret any
provision of this Agreement, the substantially prevailing Party in such suit will be entitled to 
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If to Grantee: 

Eagle River Water & Sanitation District 
Upper Eagle Regional Water Authority 
864 Forest Road 
Vail, CO 81657 
Attn:  General Manager 

A Party may change its address or contact information by the giving of written notice to the other 
Party in accordance with this Paragraph 13. 

14. Third-Party Beneficiaries.  Enforcement of the terms and conditions of this 
Agreement, and all rights of action relating to such enforcement, will be strictly reserved to the 
Parties and their successors and assigns.  Nothing contained in this Agreement will give or allow 
any claim or right of action by any other or third person under this Agreement.  Any person other 
than the Parties or their successors and assigns, receiving services or benefits under this Agreement 
will be deemed to be an incidental beneficiary only. 

15. Attorneys’ Fees.  If any legal proceeding is commenced to enforce or interpret any 
provision of this Agreement, the substantially prevailing Party in such suit will be entitled to 
recover its reasonable attorneys’ fees and expenses from the non-prevailing Party.  The provisions 
of this Paragraph 15 shall survive the term of this Agreement. 

16. Governing Law.  This Agreement will be governed by and construed in accordance 
with the laws of the State of Colorado.   

17. Binding Effect; Recordation.  This Agreement will inure to the benefit of and be 
binding upon the Parties and their respective successors and assigns.  Grantee may, at its expense, 
Record this Agreement and, upon such recordation, this Agreement will run with title to the 
Easement Area.  Upon termination of the term of this Agreement pursuant to Paragraph 11, 
Grantor may unilaterally Record a termination notice instrument; provided, however, failure to so 
Record a termination notice instrument will in no way affect or negate a valid termination of this 
Agreement and release of the Easement Area from the encumbrance of this Agreement pursuant 
to Paragraph 11. 

18. Entire Agreement; Modification.  This Agreement, together with applicable 
provisions of the Reservoir Agreement implemented hereby, sets forth the entire understanding 
between the Parties regarding the matters addressed herein, and supersedes any previous 
communications, representations or agreement, whether oral or written.  This Agreement will not 
be amended except by written instrument signed by all Parties. 

19. Headings.  The headings which appear in the Paragraphs of this Agreement are for 
purposes of convenience and reference and are not in any sense to be construed as modifying the 
Paragraphs in which they appear. 

20. Counterparts.  The Parties may execute this Agreement in multiple counterparts, 
each of which will be deemed to be an original and all of which taken together will constitute one 
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	recitals
	agreement
	1. Incorporation of Recitals.  The Recitals set forth above are incorporated into and made substantive provisions of this Supplement.
	2. Effective Date.  Notwithstanding any earlier execution by the Parties, the Parties intend this Supplement to be legally effective and binding on the Parties as of the Effective Date.
	3. Defined Terms.  Capitalized words and phrases used in this Supplement (and which are not incorporated from the schedule of defined terms attached at Exhibit 19 of the Agreement) have the following meanings:
	Agreement has the meaning stated in Recital A of this Supplement.
	Authority has the meaning stated in the introductory paragraph of this Supplement.
	Battle North has the meaning stated in the introductory paragraph of this Supplement.
	Closing means the Parties’ respective deliveries of, as applicable, the Deposit, the Deed, the Easement Agreements and other requisite transaction documents into escrow with the Title Company and causing the delivery and, as applicable, Recording of t...
	Deed means a statutory form of special warranty deed in the form attached at Appendix A to this Supplement.
	District has the meaning stated in the introductory paragraph of this Supplement.
	Effective Date has the meaning stated in the introductory paragraph of this Supplement.
	Escrow Instructions means the written instructions and agreement to be mutually agreed and entered into by and among the Parties and the Title Company (in its capacity as escrow agent), pursuant to which the Closing will be effected and Post-Closing M...
	Paragraph(s) means and refers to the numbered provisions under the section of this Supplement that is entitled “Agreement”.
	Part(y)(ies) has the meaning stated in Recital A.
	Post-Closing Matter(s) means and refers to those exceptions to the warranties of title that may be set forth in the Deed and which the Escrow Instructions identify as being reasonably necessary to address after consummation of the Closing in order to ...
	Quiet Title Decree has the meaning stated in Recital I
	Recital(s) means and refers, unless otherwise stated, to the provisions under the section of this Supplement that is entitled “Recitals”.
	Retained Funds has the meaning stated in Paragraph 5(c)(iii).
	Supplement has the meaning stated in the introductory paragraph of this Supplement.
	Title Commitment means and refers to Commitment Number 08562A2021, issued by H.C. Peck & Associates, Inc., as agent of Westcor Land Title Insurance Company, having an original issuance date of March 30, 2021, as updated prior to or as of the date of t...

	4. Purpose and Intent.  This Supplement sets forth the Parties’ agreements and intent with respect to effecting the Acquisition by conducting the Closing in accordance with and subject to the terms and conditions of this Supplement and as to be set fo...
	5. Supplementation of Agreement.  In lieu of effecting the Acquisition pursuant to the Eminent Domain Action as the Agreement contemplates, the Parties will effect the Acquisition by consummating the Closing as follows:
	(a) Date of Closing.  The Closing will occur on:  (i) February 9, 2022; or (ii) such earlier date as the District/Authority designate in a writing delivered to Battle North and the Title Company.
	(b) Title Company; Escrow Agent.  The District/Authority has selected H.C. Peck & Associates, Inc., as agent of Westcor Land Title Insurance Company, as the Title Company.  Battle North has consented to such selection and the Parties intend that the T...
	(c) Escrow Instructions.  The Closing will occur as set forth in the Escrow Instructions.  If not previously accomplished, the Parties will negotiate the form and substance of the Escrow Instructions with the Title Company promptly following the Effec...
	(i) Deliveries Into Escrow.  After execution of the Escrow Instructions and subject to the terms and conditions thereof, the Parties will execute (as applicable) and deliver to the Title Company in escrow on or prior to the date of the Closing, as app...
	(ii) Recording and/or Delivery of Documents.  The Escrow Instructions will identify the documents and instruments the Title Company is to Record and/or release and deliver to the applicable Parties, the conditions precedent thereto, and the sequence o...
	(iii) Disbursement of Cash Compensation.  The Escrow Instructions will require the Title Company, on the date of Closing, to retain $500,000 of the Deposit/Cash Compensation in escrow for the purpose of addressing the Post-Closing Matters (the “Retain...
	(iv) Post-Closing Matters.  The Escrow Instructions will identify the Post-Closing Matters, the terms upon which the Retained Funds and related security relating to the Post-Closing Matters, if any, will be held in and released from escrow, the durati...

	(d) Form of Conveyance Documents; Method and Timing of Conveyance.  Notwithstanding any references in Sections 4.2(a) through (d) and 4.3 of the Agreement to Recording of the Rule and Order, and notwithstanding any implicit or explicit conflicts there...
	(i) Fee Interest in the Land; Reserved Easements.  Upon Recording and in lieu of Recording of the Rule and Order, the Deed will effect conveyance to and vest in the District/Authority a fee title estate in and to the Land.  The Reserved Easements will...
	a. Reservoir Design Alternatives.  As conceptually depicted in Appendix B, the District/Authority are evaluating four potential alternative designs.  “Alternative 4” would adversely impact the BN Development by causing the loss of developable lots and...

	(ii) Water Rights, Easements and Reserved Uses.  Conveyance of the Water Rights and the Easements will be effected, and the Reserved Uses will be established, by Recording of the special warranty deed and the Easement Agreements contemporaneously with...

	(e) Clear Title.  Battle North’s performance of its obligations pursuant to this Supplement and the Escrow Instructions will be deemed and construed as fully satisfying the Clear Title component of the Unencumbered Use Contingency notwithstanding any ...
	(f) Post-Acquisition Obligations.  The Parties’ effecting the Acquisition pursuant to this Supplement rather than pursuant to the Eminent Domain Action as the Agreement contemplates will not result in any modification of Parties’ respective rights and...
	(g) Harmonization With Agreement.  As and to the extent necessary to harmonize and give the intended effect both to this Supplement and to the Agreement, and in supplementation but not negation of their original meanings pursuant to the Agreement, cer...
	(i) Eminent Domain Action.  The terms “Eminent Domain Action”, “condemnation” and substantially similar language will be construed as referring to, as applicable and consistent with the context, the Closing and/or the Escrow Instructions.  Additionally:
	a. Commence the Eminent Domain Action.  The phrase “commence the Eminent Domain Action”, “abandon the Eminent Domain Action” and substantially similar language will be construed as referring to effecting the Acquisition by Closing pursuant to the Escr...
	b. Dismiss the Eminent Domain Action.  The phrases “dismiss the Eminent Domain Action”, “terminate the Eminent Domain Action”, “abandon the Eminent Domain Action” and substantially similar language will be construed as referring to a decision not to e...

	(ii) Rule and Order.  The term “Rule and Order” will be construed as referring to, as applicable and consistent with the context, the Closing and/or the Escrow Instructions, or the Deed and/or the Easement Agreements.  Additionally:
	a. Entry and Recording of the Rule and Order.  The phrase “the Court’s entry and Recording of the Rule and Order”, “Recording of the Rule and Order” and substantially similar language will be construed as referring to Recording of the Deed and/or Ease...

	(iii) Court.  The term “Court”, the phrase “Court or clerk thereof” and substantially similar language relating to delivery or disbursement of the Deposit and/or the Cash Compensation will be construed as referring to the Title Company in its capacity...
	a. Court Registry.  The term “Court registry” and substantially similar language will be construed as referring to the escrow established with the Title Company in its capacity as escrow agent pursuant to the Escrow Instructions.

	(iv) Affected Sections.  Without limitation of other provisions within the Agreement that may require harmonization with effecting the Acquisition by Closing, the Parties intend that the harmonizing provisions of this Paragraph 4(b) will or may apply ...


	6. Effect of Supplement.  Except as expressly harmonized with and modified by this Supplement, the Agreement remains unmodified, remains in full force and effect in accordance with its terms, and is hereby ratified and affirmed.  If there is any expre...
	7. Counterparts.  This Supplement may be executed in counterparts, each of which will constitute an original and all of which taken together will constitute one and the same instrument.  Executed counterparts of this Agreement may be delivered by emai...
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	5.4.0_Temporary Easement Agreement (Inundation_Area).pdf
	10. Mechanics’ Liens.  Grantee will not cause or allow any mechanics’ or materialmen’s liens to be filed against the Easement Areas or any adjacent property owned by Grantor as a result of any work performed or material furnished on behalf of Grantee ...
	12. Default; Remedies.  In the event of default in the performance of any of the obligations set forth herein which the defaulting Party does not cure within 15 days after written notice of such default from the non-defaulting Party (or in the case of...
	13. Notices.  All notices, demands or other communications required or permitted to be given hereunder will be in writing and any and all such items will be deemed to have been duly delivered upon personal delivery; or as of the third business day aft...
	14. Third-Party Beneficiaries.  Enforcement of the terms and conditions of this Agreement, and all rights of action relating to such enforcement, will be strictly reserved to the Parties and their successors and assigns.  Nothing contained in this Agr...
	15. Attorneys’ Fees.  If any legal proceeding is commenced to enforce or interpret any provision of this Agreement, the substantially prevailing Party in such suit will be entitled to recover its reasonable attorneys’ fees and expenses from the non-pr...
	16. Governing Law.  This Agreement will be governed by and construed in accordance with the laws of the State of Colorado.
	17. Binding Effect; Recordation.  This Agreement will inure to the benefit of and be binding upon the Parties and their respective successors and assigns.  Grantee may, at its expense, Record this Agreement and, upon such recordation, this Agreement w...
	18. Entire Agreement; Modification.  This Agreement, together with applicable provisions of the Reservoir Agreement implemented hereby, sets forth the entire understanding between the Parties regarding the matters addressed herein, and supersedes any ...
	19. Headings.  The headings which appear in the Paragraphs of this Agreement are for purposes of convenience and reference and are not in any sense to be construed as modifying the Paragraphs in which they appear.
	20. Counterparts.  The Parties may execute this Agreement in multiple counterparts, each of which will be deemed to be an original and all of which taken together will constitute one and the same agreement.  The facsimile or pdf signature of any Party...
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	10. Mechanics’ Liens.  Grantee will not cause or allow any mechanics’ or materialmen’s liens to be filed against the Easement Areas or any adjacent property owned by Grantor as a result of any work performed or material furnished on behalf of Grantee ...
	12. Default; Remedies.  In the event of default in the performance of any of the obligations set forth herein which the defaulting Party does not cure within 15 days after written notice of such default from the non-defaulting Party (or in the case of...
	13. Notices.  All notices, demands or other communications required or permitted to be given hereunder will be in writing and any and all such items will be deemed to have been duly delivered upon personal delivery; or as of the third business day aft...
	14. Third-Party Beneficiaries.  Enforcement of the terms and conditions of this Agreement, and all rights of action relating to such enforcement, will be strictly reserved to the Parties and their successors and assigns.  Nothing contained in this Agr...
	15. Attorneys’ Fees.  If any legal proceeding is commenced to enforce or interpret any provision of this Agreement, the substantially prevailing Party in such suit will be entitled to recover its reasonable attorneys’ fees and expenses from the non-pr...
	16. Governing Law.  This Agreement will be governed by and construed in accordance with the laws of the State of Colorado.
	17. Binding Effect; Recordation.  This Agreement will inure to the benefit of and be binding upon the Parties and their respective successors and assigns.  Grantee may, at its expense, Record this Agreement and, upon such recordation, this Agreement w...
	18. Entire Agreement; Modification.  This Agreement, together with applicable provisions of the Reservoir Agreement implemented hereby, sets forth the entire understanding between the Parties regarding the matters addressed herein, and supersedes any ...
	19. Headings.  The headings which appear in the Paragraphs of this Agreement are for purposes of convenience and reference and are not in any sense to be construed as modifying the Paragraphs in which they appear.
	20. Counterparts.  The Parties may execute this Agreement in multiple counterparts, each of which will be deemed to be an original and all of which taken together will constitute one and the same agreement.  The facsimile or pdf signature of any Party...




