
 
 

 

M E M O R A N D U M  
 

TO: Board of Directors 

FROM: Brian Thompson, Government Affairs Administrator 

DATE: August 18, 2023 

RE: August 24, 2023, Board Meeting 

 
 
This memorandum shall serve as notice of a Special Joint Meeting of the Boards of Directors of 
the Eagle River Water & Sanitation District and the Upper Eagle Regional Water Authority: 
 
 

Thursday, August 24, 2023 
11:00 a.m. 

 

This meeting will be held at: 
Walter Kirch Room 

Eagle River Water & Sanitation District Vail office 
846 Forest Road 

Vail, Colorado 
 

The meeting can also be accessed on Microsoft Teams. Login information can be requested by 
sending an email at least 24 hours in advance to info@erwsd.org.  
 
Input from members of the public is welcomed during the meeting’s designated Public Comment 
period consistent with § 18-9-108, C.R.S. Speakers may address the Board on a first-
recognized basis by the Chair. Public Comments are limited to three minutes per speaker on 
relevant matters not listed on the agenda. 

 

mailto:info@erwsd.org


  

   
 

 
 

BOARDS OF DIRECTORS SPECIAL JOINT MEETING 

August 24, 2023 

11:00 a.m. 

Walter Kirch Conference Room 

 

 
AGENDA 

 
 

 
1. Introductions Attachment Link 

2. Public Comment 

3. Bolts Lake project update – Jason Cowles & Justin Hildreth 

4. Gore Creek fish kill settlement agreement – Siri Roman 

5. General Counsel Report –  Kathryn Winn 

 

Informational 

Informational 

Confidential 

6. Executive Session 

6.1. Motion to move into Executive Session pursuant to §24-6-402(4)(b), C.R.S., 

to receive legal advice related to: 

6.1.1. Bolts Lake matters 

6.1.2. Minturn/Battle North settlement agreement 

6.1.3. Colorado River Cooperative Agreement matters 

6.1.4. Gore Creek fish kill settlement agreement 

 

 

 

 

Confidential 

Confidential 

Confidential 

 

7. Adjournment  

 

 



M E M O R A N D U M

TO: Boards of Directors 

FROM: Jason Cowles, Director of Engineering and Water Resources 
Justin Hildreth, Water Resources Engineer 

DATE: August 17, 2023 

RE: Bolts Lake Update 

This memorandum provides an update on the Bolts Lake project, describes the project 
schedule, outlines federal, state, and local permitting requirements, and summarizes 
construction management and contractor procurement. 

Bolts Lake Background 

Bolts Lake is a 1200 acre-foot reservoir planned on property owned by the District and Authority 
(D/A) south of Minturn, situated between Maloit Park and Tigiwon Road (Figure 1). Ben Bolt 
constructed a reservoir around 1890 at this location which is a natural basin carved out by 
glaciers. Ben Bolt filled the reservoir with water diverted from Cross Creek and used it for 
recreation and fishing. Eventually, Empire Zinc Company, the operators of the Eagle Mine, 
purchased the property and operated the reservoir for recreational purposes. In 1996, the State 
of Colorado required the breach of the dam because it was classified as a high-hazard dam that 
did not meet the State’s design and construction standards.  

The D/A water demand projections which include future growth and climate change impacts 
demonstrated the need for additional sources of in-basin storage to augment depletions 
primarily for the benefit of the Authority. Investigations of potential sites throughout the Eagle 
River valley pointed towards the Bolts Lake site because of its location on private property near 
the confluence of Cross Creek and the Eagle River above the D/A’s service area, the site’s 
historical use as a reservoir, and the topography that creates a natural bowl for the reservoir. In 
2021, the D/A contracted with Shannon and Wilson, Inc. to complete a feasibility analysis of the 
reservoir site. The feasibility study demonstrated that the site is technically feasible and 
diversions from Cross Creek or the Eagle River can fill the reservoir. The D/A purchased the site 
from the Battle North last year and concurrently entered into an Intergovernmental Agreement 
with Minturn to release the D/A from an easement on the reservoir property in exchange for 
Minturn receiving 20 acre-feet of augmentation storage from the District and the option to 
purchase an additional 55 acre-feet upon completion of Bolts Lake.  

Return to agenda 
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Figure 1: Vicinity Map 
 
 
Project Status 
 
The D/A retained Shannon and Wilson, Inc. (S&W) and LRE Water to complete the preliminary 
design, scheduled to be finished in early 2024. S&W already completed the feasibility study and 
cost estimate in January 2022 prior the the D/A purchasing the property. The preliminary design 
includes geotechnical studies, grading plans, groundwater modeling, soil borrow investigations, 
water diversions analysis, headgate assessment, and permitting assistance.  
 
Last fall, S&W collected several boring samples at the reservoir site to evaluate the structural 
properties of the bedrock underlying the site. A geotechnical laboratory analyzed the samples 
collected from this effort and the results were provided in the spring. 
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The scope of the preliminary design effort also includes a borrow analysis of the District’s 25-
acre biosolids containment facility (BCF) in Wolcott. The feasibility level design (Figure 2) 
indicates Bolts Lake will require approximately 182,000 cubic yards (CY) of clay material for the 
dam core and liner without synthetic material. This spring, S&W hired a boring contractor to drill 
three additional bores and collect boring soil samples and excavate nine test pits at the BCF to 
evaluate the quality and quantity of clay material available at the site. The soil analysis indicates 
there is approximately 140,000 CY of highly suitable clay material available at the BCF, which 
will not be enough to implement the initial liner design concept. Staff is collaborating with S&W 
to evaluate design alternatives to develop a cost-effective design by minimizing excavation 
within the existing property, developing a liner design that incorporates clay and synthetic 
materials, and gravity-filling the reservoir instead of constructing a pump station.  
 
Staff is also working with the Bureau of Land Management to release the BCF land from a 
patent reservation, which reserves mineral interests to the United States Government. This will 
need to be completed before clay can be mined from the BCF.  
 
 

 
 
Figure 2: Preliminary Grading Plan for Bolts Lake 
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Schedule 
 
Attachment A contains the current project schedule. After S&W completes the preliminary 
design, we will begin the process of obtaining federal, state, and local permits. We anticipate 
that the permitting and design phase will span a minimum of two years, possibly longer due to 
the inherent risk of delays during permitting. Construction by the contractor is slated to 
commence in 2027 following the conclusion of the final design and permitting processes. The 
reservoir's construction is estimated to take approximately three years, with the earliest feasible 
completion date being 2029 contingent on permitting and project funding. 
 
 
Water Diversion Source  
 
S&W is evaluating two water diversion options to fill the reservoir, including an Eagle River 
diversion and the existing diversion on Cross Creek in the Holy Cross Wilderness. The Cross 
Creek diversion (Figure 3) currently appears to be the most efficient and cost-effective way to fill 
the reservoir. The hydrologic models indicate that there are adequate flows in Cross Creek to 
gravity-fill the reservoir each spring subject to design and hydraulic analysis of the intake 
structure that will be performed once the design team completes a survey of the intake location 
this fall. An Eagle River diversion could also be permitted and constructed if Cross Creek is 
unable to reliably fill the reservoir, but the Eagle River diversion option will require pumping and 
extensive piping through wetlands, significantly increasing costs and environmental impact. The 
two diversion locations (Figure 4) are expected to produce similar yields. The 2021 cost 
estimate for the Cross Creek gravity diversion is $920,000 compared to $8,330,000 for the 
Eagle River diversion. 
 

 
 
 
Figure 3: Bolts Lake Headgate on Cross Creek in 2023 
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Figure 3: Bolts Lake Headgate on Cross Creek in 2023 

 
Figure 4: Map of the approximate location of Bolts Headgate and Ditch  
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Funding Opportunities 
 
We are researching and applying for funding opportunities that will reduce the financial impact 
on our ratepayers. In April, we obtained a $229,000 grant from the Colorado Water 
Conservation Board (CWCB) to assist with funding the preliminary design. The funding comes 
from the Colorado Water Plan Grant program which supports the implementation of the 
Colorado Water Plan. The grant program funds Water Storage and Supply projects including the 
development of additional storage, artificial recharge of aquifers, dredging of existing reservoirs, 
and that address the water supply and demand gap as identified in basin implementation plans. 
 
United States Bureau of Reclamation’s (USBR) small storage program authorized by the 
Bipartisan Infrastructure Law (BIL) has $100,000,000 available to fund water storage projects up 
to $30,000,000 per project. The BIL requires the applicant to expend the funds by 2026 and 
allows the applicant to use the funds for design, permitting, and construction. The USBR 
requires the applicant to submit a feasibility study following their specific standards for review 
and approval before applying for funds. The feasibility study must demonstrate the problem and 
needs of the project, outline the beneficial uses of the storage, describe alternative plans, 
provide economic analysis, define project risk and uncertainty, present environmental 
considerations, and legal requirements, and verify that there is sufficient non-federal funding. 
The feasibility study will cost $49,953 to complete, and we have applied to the Colorado River 
District (CRD) Accelerator Grant program to fund 75% of the feasibility study costs. We expect 
to hear if CRD will award the D/A the grant within the next 30 days. 
 
We intend to apply for the USBR small storage program grant in September 2024 to assist with 
permitting and design expenses, assuming the USBR approves the feasibility study. The project 
budget estimates permitting and design fees to be approximately $8,000,000. The program will 
provide funding up to 25% of the costs which could be up to $2,000,000. Although the feasibility 
study guidelines are specific to this funding program, we believe completing the study and 
having it approved by USBR will increase awareness for future funding opportunities. We will 
continue to look for funding partners to assist with the project and minimize the costs to our 
ratepayers. 
 
Water Right Decrees 
 
The D/A are currently adjudicating an application for water rights and approval of a plan for 
augmentation and exchange in Case No. 21CW3029. The proposed decree entered in the case 
seeks to create a direct flow water right that will be used for filling Bolts Lake when it is in priority 
and to approve a plan for augmentation that will allow for Bolts Lake to be filled when out of 
priority using historic consumptive use credits of the District, Wolford Mountain Reservoir, Eagle 
Park Reservoir, and Homestake Reservoir as sources of augmentation. Several entities 
submitted statements of opposition. We have reached stipulations with several of the opposers 
in the case and continue to work through issues with the remaining opposers. We estimate that 
it could be another year before all opposition is settled and a final decree is entered by the 
court. 
 
Following the entry of a decree in Case No. 21CW2029, the D/A will need to amend several of 
their existing decrees to include Bolts Lake as a new source of augmentation supply. This 
process can occur concurrently with design and construction. If not completed prior to the 
completion of Bolts Lake, a substitute water supply plan, which is essentially a temporary 
authorization of a substitute source of augmentation by the Division Engineer, is also an option.  
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Federal Permits 
 
A project of this size and nature requires numerous federal, state, county, and local permits. 
The Cross Creek diversion is located on federal lands, necessitating a Forest Service Special 
Use Permit. Moreover, the diversion falls within the Holy Cross Wilderness Area, further limiting 
its development and use. Congress authorized Minturn to operate and maintain the diversion 
and ditch as part of the John D. Dingell Jr. Conservation, Management, and Recreation Act. The 
D/A are now requesting Congress with the support of Senator Hickenlooper and Bennett to 
amend the legislation authorizing the D/A as allowed users. However, the timeline for when 
Congress will authorize the D/A remains uncertain due to the complexity of passing federal 
legislation.  
 
The D/A in partnership with the USFS will complete a Minimum Requirements Analysis 
Framework (MRAF) because the headgate and a portion of the ditch are located within the Holy 
Cross Wilderness. The MRAF evaluates headgate design and construction options that 
minimize disturbance, blend into the area, use natural materials, and do not require mechanized 
equipment. The Forest Service would complete the MRAF before initiating the National 
Environmental Policy Act (NEPA) process to inform its decision documents. The Forest Service 
is permitting us to proceed with the special use permit application and MARF review before 
Congress passes the federal legislation. 
 
Upon completing the preliminary design, MRAF, and the passing of the federal legislation, we 
will commence the NEPA process with the Forest Service. The NEPA process will primarily 
address impacts to wetlands, wildlife, fisheries, threatened and endangered species, and water 
quality. The Forest Service stated that their review will specifically focus on the headgate and 
diversion point situated on public lands while acknowledging the intended use of the water to fill 
the reservoir. The USFS requires the D/A to complete a Purpose and Needs Statement 
justifying the project. S&W is currently preparing the statement as part of the preliminary design 
process. 
 
Previous studies identified only 0.1 acres of federally regulated wetlands related to the headgate 
and ditch improvements. There are 11.3 acres of wetlands at the reservoir site and the 
consultant determined they are not within the jurisdiction of the federal government. The Army 
Corps of Engineers will confirm that the wetlands are non-jurisdictional as part of the NEPA 
permitting process. Other permitting agencies such as the State of Colorado, Eagle County, or 
the Town of Minturn may require wetland mitigation. The NEPA permit process can take at least 
2 years to complete, hopefully in early 2026.  
 
Local Permits 
 
Eagle County guidelines and regulations for Matters of State Interest (1041 regulations) apply to 
the designation and regulation of any area or activity of state interest wholly or partially in 
unincorporated areas of Eagle County whether on public or private land. The upgrade to the 
Bolts Headgate and Ditch located in unincorporated Eagle County qualifies as a matter of state 
interest and will require a 1041 permit. The Town of Minturn also requires a 1041 permit for the 
construction of the Bolts Lake reservoir. The issues of concern for the Eagle County 1041 
permit include water quality, aquatic life, wildlife habitat, natural hazards, and construction 
impacts. The Town of Minturn 1041 permit will focus on construction impacts including the 
potential trucking of soil for the liner and other construction materials on US24 through the 
Town. The liner requires approximately 160,000 CY of clay, which corresponds to 14,600 
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truckloads. We expect the 1041 permits will take a minimum of 12 months to obtain and plan to 
apply upon completion of the design development plan set and NEPA permit process in 2026. 
 
The construction of the lake will require a liner system to prevent stored water from seeping into 
the ground. The liner system will be a combination of clay and synthetic materials. There closest 
available clay is at the District’s biosolids containment facility in Wolcott. Eagle County requires 
a special use permit to mine the clay material. The D/A can apply for and obtain the Special Use 
Permit at the same time as the county 1041 permit. 
 
 
State Permits 
 
The Colorado Division of Water Resources, also known as the Office of the State Engineer, 
approves the construction of Dams over ten feet. The review and process will occur 
concurrently with the design development process. 
 
 
Construction Permits 
 
After the federal, state, and local authorities approve the project, the D/A’s contractor will need 
to obtain the following construction permits: 
 

• Colorado Department of Transportation access permit for construction traffic from 
Highway 24. 
 

• Eagle County grading permit for Bolts headgate and ditch improvements 
 

• Town of Minturn grading permit for reservoir construction 
 

• Colorado Department of Public Health and Environment (CDPHE) construction 
stormwater permit 
 

• CDPHE construction groundwater dewatering permit to manage the discharge of 
pumped groundwater. 
 

• CDPHE air quality permit for dust mitigation required for sites larger than 25 acres. 
 

• The Environmental Protection Agency (EPA) and CDPHE require a work plan approval 
to ensure the placement of excavated spoils on the old tailings pile site south of the site 
is consistent with the administrative order on consent requirements and that the 
contractor is properly handling and disposing of soil. We expect the review not to be 
contentious since the project will be disposing of and capping the area with clean soil. 
The EPA review will take approximately three months and will occur after federal, state, 
and local approvals and concurrently with the construction permits. 

 

The selected contractor will apply for these permits which typically take 60 to 90 days to obtain. 
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Program Manager 
 
The reservoir design will occur concurrently with the NEPA permitting process since the NEPA 
process will impact the design. The USFS will take approximately two years to complete NEPA 
after S&W completes the preliminary design. Upon completion of the preliminary design, we will 
solicit a Program Manager. A Program Manager will be responsible for overseeing and 
managing the project to completion including design, permitting, and construction. Their role 
involves coordinating all aspects of the construction process, ensuring that the contractor 
completes the project on schedule, within budget, and following quality and safety standards. 
Here are some of the key responsibilities of a Construction Program Manager: 
 

1. Project Planning: The construction program manager participates in project planning, 
including defining project scope, objectives, and deliverables. They create a detailed 
project plan that outlines the tasks, timelines, and resource requirements. 

2. Budget Management: They develop and manage the project budget, ensuring that the 
contractor controls costs and allocated appropriately throughout the project's lifecycle. 
This will involve cost estimation, cost tracking, and cost analysis. 

3. Resource Allocation: The program manager assigns personnel, contractors, and other 
resources to specific project tasks. They ensure that the right resources are available at 
the right time to keep the project on track. 

4. Schedule Management: They create and maintain project schedules, monitor progress, 
and make necessary adjustments to ensure the project is completed on time. 

5. Risk Management: Identifying potential risks and developing mitigation strategies to 
minimize project delays or cost overruns is an essential part of their role. 

6. Stakeholder Communication: The program manager maintains effective communication 
with all stakeholders, including clients, contractors, vendors, and team members. They 
provide regular updates on the project's status and address any concerns or issues that 
may arise. 

7. Quality Control: The program manager will ensure that construction work meets the 
specified quality standards and regulatory requirements. This includes confirming that 
the contractor and independent inspectors complete the regular inspections and follow 
quality assurance procedures to achieve this goal. 

8. Compliance and Permits: Construction Program Managers ensure that the contractors 
obtain all necessary permits and approvals for the project and that construction activities 
comply with relevant codes, regulations, and safety standards. 

9. Change Management: They handle changes to the project scope, schedule, or budget, 
assessing the impacts and obtaining necessary approvals as needed. 

10. Project Closeout: At the end of the project, the program manager oversees project 
closeout activities, including final inspections, documentation, and handover to the client. 

Overall, a Program Manager plays a crucial role in successfully delivering construction projects 
of this scale and magnitude by effectively coordinating all aspects of the project and ensuring its 
successful completion. 
 
 
Construction Schedule and Procurement  
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After retaining a program manager next year, we will solicit a construction company using the 
construction manager at risk (CMAR) project delivery method. The D/A and Program Manager 
will select the construction manager during the early stages of the project, typically during the 
design phase, based on qualifications and experience. The CMAR will become an integral part 
of the project team. 
 
The key characteristics of the Construction Manager at Risk approach include: 
 

1. Early Involvement: The CMAR is involved in the project early on, often during the design 
phase. They work closely with the D/A and design team to provide input and advice 
during the design process. 

2. Risk Assumption: The CMAR takes on the role of managing the construction process 
and assumes responsibility for construction-related risks, including cost and schedule 
overruns. They work to control these risks and avoid potential issues. 

3. Guaranteed Maximum Price (GMP): During the design phase, the CMAR provides a 
guaranteed maximum price for the construction of the project. This price ensures cost 
certainty to the owner and helps in budget planning and project financing. 

4. Collaboration: The CMAR fosters a collaborative environment among all project 
stakeholders. They work closely with subcontractors and suppliers, seeking their input 
and expertise to optimize construction methods and costs. 

5. Value Engineering: Value engineering is an important component in CMAR projects, 
seeking ways to deliver the project with the best value for the owner's investment. 

6. Flexibility: The CMAR approach allows for flexibility during the design development and 
construction process, allowing adjustments and changes based on real-time feedback 
and unforeseen circumstances. 

7. Quality Control: The CMAR is responsible for maintaining the quality of the construction 
work and ensuring that it meets the required standards. 

8. Construction Management Services: Besides actual construction, the CMAR will also 
provide additional construction management services, such as project scheduling, 
coordination, safety management, and procurement. 

The Construction Manager at Risk approach offers several benefits, including early involvement 
of the construction manager's expertise, cost certainty through the guaranteed maximum price 
(GMP), and a collaborative project environment. Once the contractor develops a GMP, the 
District and Authority will each have to issue bonds to pay for the project, which will take six to 
nine months to obtain. Successful implementation will require effective communication, 
collaboration, and risk management between all project participants. Construction is expected to 
take three years to complete. The earliest planned start is 2027 with completion in 2029. The 
complexity and quantity of permits and approvals for the project have the potential to delay the 
project start date into 2028 or beyond. 

 
Attachments: 

1. Bolts Lake Reservoir Project Schedule 



Cr
ea BOLTS LAKE RESERVOIR PROJECT SCHEDULE
Ent      EAGLE RIVER WATER AND SANITATION DISTRICT

UPPER EAGLE REGIONAL WATER AUTHORITY

Th
e 
Ce
Th
is TASK Duration Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4

Ce
ll PERMITTING & PRELIMINARY DESIGN

Ce
ll 1 Due Diligence, Perliminary Design 9 Months

2 Design Development 12 Months

3 Construction Documents 9 Months

4 Bolts Lake Water Rights Decree 2 Years

5 Amend Existing Authority Augmentation Plans 2 Years

6 3 Months

7 US Bureau of Reclamation Feasibililty Study 3 Months

8 6 Months

9 Apply for USBR Small Projects Grant for 
Design Funding Assistance

3 Months

10 EPA Work Plan Approval 6 Months

11  Eagle County 1041 Permit Process 12 Months

12  Minturn 1041 Permit Process 6 Months

USFS AND NEPA APPROVAL PROCESS

1 Pre-Application Consultation - USFS 1 Month

2 USFS Special Use Application and MRAF Evaluation 6 Months

3 Final Purpose and Needs Report 3 Months

4 Select 3rd Party NEPA Contractor 3 Months

5 Consultation with Other Agencies and Stakeholders 6 Months

6 NEPA Public Scoping Meetings, COE 404 Permit Application 6 Months

7 Develop and Refine Alternatives 3 Months

08/16/23PREPARED DATE

US Bureau of Reclamation Reviews and Approves Feasibility Study

Colorado River District Accelator Grant to fund US Bureau of 
Reclamation Feasibility Study

203120302023 2024 2025 2026 2027 2028 2029
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Ent      EAGLE RIVER WATER AND SANITATION DISTRICT

UPPER EAGLE REGIONAL WATER AUTHORITY
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08/16/23PREPARED DATE

203120302023 2024 2025 2026 2027 2028 2029

8 Conduct Environmental Studies 9 Months

9 Prepare Cat Ex/EA or EIS 9 Months

13 6 Months

14 Permit Approvals and Decision Documents 9 Months

Th
e PROGRAM MANAGER

1 Prepare Request for Qualifications 2 Months

2 Advertise RFQ 1 Month

3 Hire Program Manager 3 Months

4 33 Months

5 Program Manager Manages Construction 36 Months

Sam    CONSTRUCTION MANAGER (CONTRACTOR) SELECTION AND CONSTRUCTION

1 Prepare Request for Qualifications 2 Months

2 Advertise RFQ 1 Month

3 Hire Construction Manager 3 Months

4 Construction Manager Assists with Design and Cost Estimating 21 Months

5 Develop Guaranteed Maximum Price 3 Months

6 Issue and Process Bonds for Project funding 6 Months

7 3 Months

8 Construction  36 Months

9 Warranty 24 Months

Section 7 Endangered Species Consultation with US Fish and Wildlife

Construction Manager Obtains State and Local Construction Permits

Program Manager Assists with Project Development, Final 
Design & Permitting

Page 2 of 2



M E M O R A N D U M

TO: Boards of Directors 

FROM: Siri Roman, General Manager 

DATE: August 17, 2023 

RE: Gore Creek Fish Kill – Settlement Agreement 

Vail Daily and Real Vail recently reported news stories regarding a $275K settlement with Vail Resorts to 
resolve the damages from the Gore Creek fish kill that occurred Sept.17-20, 2021 (see attached).  

District staff played a key role in the resolution of this event. Our responses were data-driven and 
professional every step of the way, which helped build trust with our local and State agencies. Specifically, 
District staff: 

• Identified abnormally high water demand in the District system.
• Identified rapid and abnormal drops in the water level at localized water storage tanks, which

helped pinpoint the area of the system that was experiencing high demand.
• Performed site investigations to identify and rule-out potential distribution line breaks in the area.
• Reviewed USGS streamflow data and identified an abnormal flow increase in Gore Creek that

coincided with the start of the abnormal water demand in the District system.
• Notified Vail Resorts of the possibility of high usage from its Golden Peak service connection.
• Witnessed the dead fish in Gore Creek.
• Met with Colorado Parks and Wildlife (CPW) and town of Vail (TOV) staff during the initial

investigation and response.
• Collected water quality samples and coordinated with Dave Rees to sample macroinvertebrates

samples.
• Informed the Colorado Department of Public Health and Environment (CDPHE) about the severity

of the incident, and supported CPW and CDPHE with their field investigations.

While the incident was devastating to many of us, especially with our commitment to protecting our local 
streams and rivers, we are glad that there is a resolution and that $249K will now be used to fund a 
restoration project in the Gore Creek basin.  

Steve Bushong will be available to answer questions about the settlement agreement during executive 
session at the Aug. 24 joint board meeting. 

Attachments: 
Vail Daily News Story – Vail Resorts, Colorado reach settlement over 2021 fish kill on Gore Creek, Aug. 
16, 2023 

Real Vail News Story – Vail Resorts settles in snowmaking water discharge into Gore Creek that caused 
fish kill in 2021, Aug. 16, 2023 

Return to agenda 



Vail Resorts, Colorado reach settlement over 2021 fish kill
on Gore Creek

A dead trout, photographed in Gore Creek on Sept. 21.
Peter Wadden/Town of Vail

The Colorado Natural Resources Trustees approved a $275,000 settlement with Vail Resorts regarding the 2021 Gore Creek fish kill in

Vail, Attorney General Phil Weiser announced  on Wednesday.

The state will receive $249,000 to be used for a restoration project in the Gore Creek basin and the remaining $26,000 will go to the

state’s Water Quality Improvement Fund, Weiser announced.

“While an unfortunate accident, this incident harmed aquatic resources in Gore Creek — one of Colorado’s prized trout fisheries in

Eagle County,” Weiser said. “This settlement compensates the community for those injuries, providing funds that will go directly back

to restoring natural resources on portions of Gore Creek downstream of the release.”

The state conducted a six-month investigation and found that, from Sept, 17-20, 2021, Vail Mountain left open isolation valves on its

snowmaking system and released approximately 2 million gallons of water containing hazardous substances into Mill Creek and Gore

Creek. A damages assessment identified injuries to aquatic life — including fish, algae, and aquatic insects — along 1.5 miles of river

impacted by the release.
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The Eagle River Water and Sanitation District on Sept. 20, 2021, in examining tank level trends and pump cycles, noticed an increase

in the Gore Creek above Red Sandstone stream gage beginning on Saturday, Sept. 18, 2021.

By the evening of Sept. 20, 2021, as Vailites were gathering for the Vail Social Community Potluck on Gore Creek, reports of dozens of

dead fish turning up on the creek were flowing into the district.

Vail Resorts later said snowmaking employees working at the Golden Peak Pumphouse had inadvertently left valves open which

caused district water to flow through the Vail Mountain snowmaking system and eventually into Gore Creek.

That water consisted included approximately 1.5 million to 2 million gallons of potable water from an Eagle River Water and

Sanitation District tank used by Ski and Snowboard Club Vail for snowmaking, as well as approximately 200,000 gallons of water from

Vail Mountain’s snowmaking storage pond for snowmaking for Ski and Snowboard Club Vail, as well as approximately 200,000 gallons

of water from Vail Mountain’s snowmaking storage pond, according to statements provided to CDPHE from Jonathan Kimchi, Vail

Resorts director of environmental compliance.

Kimchi said the pond water had been treated with one 30-pound bag of Cutrine-Plus Granular Algaecide, which contains

ethanolamine and copper carbonate.

A total of 120 dead fish was recorded, including 85 mottled sculpin, one cutbow, 16 rainbow trout, one brook trout and 17 brown trout.

Get the top stories in your inbox every morning. Sign up here: VailDaily.com/newsletter

“I appreciate Vail Corporation’s willingness to work with the trustees on damages for this accident. Colorado’s fisheries and aquatic

resources are some of our state’s most important resources but also can be susceptible to harm where water resources are

paramount,” said Dan Gibbs, executive director of the Colorado Department of Natural Resources. “I am hopeful the settlement funds

can quickly be put to use to restore Gore Creek and its fisheries and aquatic species for future generations of Coloradans to enjoy.”

Vail Resorts, in a statement, said Vail Mountain partnered with state agencies throughout the process, which included immediate

measures to prevent future unintended discharges of potable water.

“As a part of our commitment to our natural environment, we fully cooperated with state agencies and reached an amicable

resolution with the state that will fund restoration and improvement projects to waterways, including the Gore Creek Basin,” Vail

Mountain spokesperson John Plack said in a statement issued Wednesday. “We take our commitment to the environment seriously,

and we are dedicated to protecting the forests and waterways that surround our resort operation.”

✕6
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Vail Resorts settles in
snowmaking water discharge
into Gore Creek that caused fish
kill in 2021

By RealVail Staff
August 16, 2023, 10:55 am

The office of Colorado Attorney General Phil Weiser on
Wednesday issued the following press release on a $275,000
settlement paid by Vail Resorts for the release of water from it
snowmaking system into Mill Creek and Gore Creek that caused a
significant loss of aquatic life:

The Colorado Natural Resources Trustees have approved a
$275,000 settlement with Vail Corporation to resolve natural
resources damages claims related to an inadvertent release of
water from Vail’s snowmaking system that discharged into Mill
Creek and flowed into Gore Creek though the town of Vail in
September of 2021.

The state conducted a six-month investigation and found that,
from September 17 to September 20, 2021, Vail Mountain left
open isolation valves on its snowmaking system and released
approximately two million gallons of water containing hazardous
substances into Mill Creek and Gore Creek. A damages
assessment identified injuries to aquatic life—including fish, algae,
and aquatic insects—along 1.5 miles of river impacted by the
release. 

Under the terms of the settlement, $249,000 will be deposited in
the state’s Natural Resources Damages Fund to be used for a
restoration project in the Gore Creek basin. The remaining
$26,000 will go to the state’s Water Quality Improvement Fund.
The settlement is the result of a joint effort between the Colorado
Natural Resources Trustees, Water Quality Control Division, and
Division of Parks and Wildlife to resolve all state claims stemming
from the release. The agreement will take effect upon signature by
the State Controller.

https://www.realvail.com/author/realvail/
https://r20.rs6.net/tn.jsp?f=001nFnqaOPAYfoYQTJUg_V57Io60-Vr4PPodQ1y1c_qjiKUJ23JCmPfz_zpJtCbz805g2ZEoLRbrjBXR2TvuNxp4rdfIJuMLuW_Q3HBHolEPP4XzpL9sgW5HLOB3TQptuYwXs4FEvB93GyQnQyknVFM8g32s4wWd-3AD0NSalWqVULt_Qprybl4_NXp9saOESDHbkZ7zMXujlpV-odXOpaeVMaHUkJT_tluqvRFg5oZYYQ=&c=bWqsHqwPxkIzHbeg-i4vrRZi-96uxQovAuxT7G37OSy0Sq8BDjLu_w==&ch=E8LMXEYVR2Vtw232nWe9xSQGKtgvrFNqOuWXTQXKrprNQuBjY1arxw==
https://www.vailhealthbh.org/community-support/peaks-and-valleys?utm_source=RealVail&utm_medium=banner&utm_campaign=PeaksValleys-Spring2023


“While an unfortunate accident, this incident harmed aquatic
resources in Gore Creek—one of Colorado’s prized trout fisheries
in Eagle County. This settlement compensates the community for
those injuries, providing funds that will go directly back to
restoring natural resources on portions of Gore Creek downstream
of the release,” said Attorney General Phil Weiser, who serves as
chair of the Colorado Natural Resources Trustees. 

“I appreciate Vail Corporation’s willingness to work with the
trustees on damages for this accident. Colorado’s fisheries and
aquatic resources are some of our state’s most important
resources but also can be susceptible to harm where are water
resources paramount,” said Dan Gibbs, executive director,
Colorado Department of Natural Resources. “I am hopeful the
settlement funds can quickly be put to use to restore Gore Creek
and its fisheries and aquatic species for future generations of
Coloradans to enjoy.” 

“This settlement is the result of collaboration between state
agencies and demonstrates our commitment to protecting our
natural resources,” said Trisha Oeth, director of Environmental
Health and Protection, Colorado Department of Public Health and
Environment. “We recognize that Vail Resorts shares our value of
protecting the environment we all cherish and rely on. The
settlement will support the restoration of natural resources, help
the community recover, and protect the environmental health of
our state.” 

For more information about the trustees and the work they do on
behalf of Colorado, please visit: https://coag.gov/office-
sections/natural-resources-environment/trustees/.

https://r20.rs6.net/tn.jsp?f=001nFnqaOPAYfoYQTJUg_V57Io60-Vr4PPodQ1y1c_qjiKUJ23JCmPfz7Vi_8HonwKwNH6ehHpWwWTs2lkm6zHAbjObBtx8BGPrriMAtOoPJGJKnUoBhY6_z_bSdJItyla0kBf0tkFqnVy8d8klZ43O6ntm7EWne9JpQWiJPVmx7jrptvonvkCorC9x2BmM4iEzY6WptD2tE004vr0xZ4mLxvROb3KKBuroBb8NNYYRCMrO1GTTMn9OewzGsn-yIEojX6PpXPKvGHLTtHOPWKU_nQr2TgqsZcY-L4HHQq9-SRn5_J2uQ9UMe2PiTE4tv3LzJLHJ8h1J6V8c1ExhZfsRsktn_SSH-CCT_aDA6UFM0IwapczXO8e83eHf1anC6x8rA-zD6bgFmFWOu46xvro8OXHPSdTSEM_z9yXOUnYWfdxExxFD_ovS676vLv4xLbYN_20eToLYzWJQRWQg8KbR01xePEZzCE0cL6HJh1cdjbMxg3_5jDa-TU0KIUHbK48TdjhlW8OnMQ0ZG1pfq1GEL9SX8p5Nv6aswDh4W95Q4nf_36MC7m5_RwB5GSWmsJNNwdi1tuiE_2ZQLT9JyrZhtY3TGjdAP_ritbp_8dNoO6LDZOnEj4-c72-MSmD3N0mW0rlzS09mkobu3mBIp92DkHcoZ7maXvsW5EaT0gO6U4MiXhU2G-SO4DEFaxzI0zR7z7jL4hTDKnvCUELikJr6HygQNHJfWLe7JdoPLkF6FhP6rOXVh8ZbkuRo9C6Kazz1GCPuYMfTgzQ=&c=bWqsHqwPxkIzHbeg-i4vrRZi-96uxQovAuxT7G37OSy0Sq8BDjLu_w==&ch=E8LMXEYVR2Vtw232nWe9xSQGKtgvrFNqOuWXTQXKrprNQuBjY1arxw==
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	A. In 2004, certain predecessors of the Battle entities purchased approximately 4,340 acres of property in Eagle County, generally to the south of the then-existing boundaries of the Town (“Original Property”).
	B. On March 15, 2006, the Parties entered into a Wastewater Service Agreement (“Wastewater Agreement”).
	C. In 2008, the Town approved annexation of the Original Property (“Annexation”) for the development of a ski and golf resort-oriented project (“Resort Project”).
	D. In connection with the Annexation, the Parties entered into a number of agreements on February 27, 2008, including the Battle Mountain Annexation Agreement and Vested Property Rights Development Agreement (“Annexation Agreement”), and a Water Servi...
	E. Together with related matters as approved by Town Council pursuant to Resolution No. 18-2008, the Town approved that certain Planned Unit Development Preliminary Plan and Battle Mountain PUD Guide (“PUD Preliminary Plan”) which established the uses...
	(1) the Willow Creek Character Area, the Rock Creek Character Area and the Holy Cross Character Area, collectively, comprising approximately 3,700 acres located east of Highway 24 (“Mountaintop Property”);
	(2) the Gilman Character Area, comprising approximately 100 acres located west of Highway 24 in the southerly portion of the Original Property (“Gilman Property”); and
	(3) as depicted in the Bolts Lake Concept Plan attached at Exhibit A (“Concept Plan”), the Bolts Lake Character Area, comprising approximately 540 acres located in the northerly portion of the Original Property surrounding the historic Bolts Lake loca...

	F. In April 2008, the Parties entered into three escrow agreements (collectively, “Escrow Agreements”), pursuant to which Battle deposited a total of $11.6 million into escrow based on specific provisions in the Annexation Agreement and/or the Water S...
	G. On February 15, 2012, the Town Council approved Resolution No. 5-2012, and the Parties entered into an Agreement Regarding Escrows and Funding (“Funding Agreement”).
	H. In 2017, Town Council approved Ordinance No. 2-2017 approving the Development Agreement Implementing the Mountain Concept Alternative within the Mountaintop Area of the Battle Mountain Property (“Mountaintop Development Agreement”), which applied t...
	I. In 2020, Battle One Developer, LLLP sold the Mountaintop Property to a third party.
	J. Pursuant to that certain Agreement Pertaining to Acquisition for Bolts Lake Reservoir by and among Eagle River Water and Sanitation District, Upper Eagle Regional Water Authority (collectively, “ERWSD”) and Battle North, LLC (together with its succ...
	K. Battle North owns the Bolts Lake Property excluding the parcels previously conveyed to ERWSD pursuant to the Reservoir Agreement (“Battle North Property”), and portions of Battle North Property are subject to the ERWSD Easements.
	L. Battle South, LLC (together with its successors and assigns, “Battle South”) owns the Gilman Property.
	M. Except for Battle North and Battle South, no entity comprising Battle owns any real property comprising any portion of the Original Property.
	N. On March 4, 2022, the Town commenced litigation against Battle in a case known as Town of Minturn v. Battle One Developer, LLLP et al., Eagle County District Court Case No. 2022CV30050 (“Litigation”).  In the Litigation, the Town alleges that Battl...
	O. Following settlement discussions, the Parties reached an agreement aimed at resolving the Litigation, which will, as more particularly described in and contingent on implementation of the matters and transactions described in this Agreement, inter ...
	(1) terminate and replace the Wastewater Agreement, the Annexation Agreement, the Water Service Agreement, the Escrow Agreements, and the Funding Agreement (collectively, and together with the Town resolutions and/or ordinances approving such instrume...
	(2) cause disconnection of the Gilman Property from the Town to be legally effected;
	(3) together with zoning consistent with such purposes, provide for conveyance to the Town of fee title to the Town Parcels (defined in Section 2(a)(i)) and imposition of Restrictions (defined in Section 2(a)(ii)) on the Restricted Parcels (defined in...
	(4) provide a public process in accordance with the Minturn Municipal Code (as amended, including pursuant to Section 2, the “Code”) for zoning and related land use entitlements to enable development of the Battle Retained Parcels (defined in Section ...
	(5) as contemplated pursuant to Section 8, entry of an order dismissing the Litigation with prejudice and effecting the Parties’ full and complete mutual waiver of all claims (“Settlement”).

	P. If the Settlement is successfully implemented through a public process, the permissible level of development on the Battle North Property will be substantially reduced from what was contemplated in connection with the Resort Project and the PUD Pre...
	1. Deposit of Funds; Stay of Litigation.  Within five business days of the Effective Date, Battle will deposit Fifty Thousand Dollars ($50,000) with the Town to be used to defray the Town’s costs to conduct Diligence Activities (defined in Section 5)....
	2. Code Amendments.  During the period commencing on the Effective Date and continuing through and including six months after the Effective Date (as may be extended in writing by the Parties, “Approvals Period”), the Parties will in good faith underta...
	(a) Subdivision.  In furtherance of the Town’s intent to create a generally applicable process (“Exemption Plat Process”) for administrative review and approval of subdivision exemption plats (“Exemption Plat(s)”), amend Chapters 16, 17 and other appr...
	(i) Town Parcels.  Parcels which Battle North will convey to the Town (“Town Parcels”), subject to certain Reserved Easements (defined in Section 7(a)) for Battle North’s benefit.  The Town Parcels intended to be created are, as conceptually depicted ...
	(ii) Restricted Parcels.  Parcels which Battle North will own but, subject to certain Reserved Uses (defined in Section 7(b)(i)) for Battle North’s benefit, will be encumbered by Recording certain instruments (“Restricted Parcel(s)”) imposing one or m...
	a. Plat Note Restricting Conveyance.  Restricted Parcels may be platted as legally conveyable (but not developable) parcels separate from the Battle Retained Parcels; provided, however, the applicable Exemption Plat must contain a note to the effect t...
	(1) to a metropolitan district formed pursuant to Section 3(d); or
	(2) to the Town pursuant to the Town’s exercise of a Purchase Option pursuant to Section 7(b)(iii); or
	(3) to another special district, governmental or quasi-governmental entity, or other public or private entity; provided, however, with respect to a conveyance of the OTP Area or the Processing Area only, such entity has sufficient financial capacity, ...
	(4) if the Environmental Protection Agency (“EPA”)/Colorado Department of Public Health and Environment (“CDPHE”) has approved conveyance of the applicable Restricted Parcel pursuant to, and the entity acquiring a Restricted Parcel executes the consen...

	b. Method of Conveyance.  Subject to compliance with clause (4) of Section 2(a)(ii)a, a Restricted Parcel may be conveyed by deed after Recording of the applicable Exemption Plat, or by dedication pursuant to the applicable Exemption Plat.

	(iii) Town’s Right to Convert.  By delivery of written notice to Battle prior to expiration of the Diligence Period (defined at Section 5), the Town will have the right to convert one or more of the Town Parcels into a Restricted Parcel and to convert...
	(iv) Battle Retained Parcels.  Battle North will retain for purposes of future development or other disposition all parcels created pursuant to the Exemption Plat that are neither Town Parcels nor Restricted Parcels (“Battle Retained Parcels”).  The E...

	(b) Zoning.  Amend Chapters 16, 17 and other pertinent provisions of the Code, as applicable, to create zone districts specific to the Battle North Property that will establish as uses by right, subject to obtaining an approved final subdivision plat ...
	(i) Residential.  A residential zone district (“Bolts Residential District”) which provides for:  (A) on lots of a minimum size of 4,000 square feet, single-family homes and accessory dwelling units; (B) on lots of a minimum size of 5,000 square feet,...
	(ii) Mixed Use.  A mixed use zone district (“Bolts MU District”) which provides for:  (A) all uses permitted in the Bolts Residential District; (B) multifamily dwelling units; and (C) low impact neighborhood commercial uses (limited size convenience, ...
	(iii) Bolts Open Space.  An open space and recreational use zone district (“Bolts OS/Rec District”) for land intended to remain predominately undeveloped, generally limited to trails, other passive (non-motorized) recreation uses, Infrastructure Impro...
	(iv) Holding Zone.  A holding zone for Town Parcels intended to be held for later conveyance or further future zoning determinations (“Holding District”), which will allow Infrastructure Improvements (generally excluding roadways, except as necessary ...

	(c) Water System.  Amend Chapter 13, Appendix C and other appropriate provisions of the Code to expressly provide that:  (i) the Town/Enterprise will not provide municipal water service to the Battle Retained Parcels; (ii) as to be constructed, owned ...
	(i) Town Review of Water Treatment Plant; Water Treatment System.  The Town will not own, operate or maintain the Water Treatment System.  Design, construction and operation of the Water Treatment System will comply with applicable ERWSD and CDPHE reg...
	(ii) Town Review of Water Distribution System.  In connection with preliminary and final plat(s) for development within the Battle Retained Parcels, the Town will review locations of the distribution infrastructure to deliver municipal water service o...

	(d) Design Standards.  Amend Appendix B (Minturn Design Standards and Guidelines) and other appropriate provisions of the Code to expressly provide that only the standards and guidelines set forth in Section II will apply to development within the Bat...
	(e) Vested Property Rights.  Amend Code Section 16-21-710(b)(2) by adding a subsection h which incorporates the Development Agreement (defined in and contemplated by Section 3(c)) in the list of instruments that can be a site specific development plan...
	(f) Disconnection by Ordinance.  To the extent the Town determines necessary or desirable to effect disconnection of the Gilman Property as contemplated by Section 3(e), amend the Code to expressly adopt and authorize the procedure for disconnection b...
	(g) Metropolitan Districts.  At the Town’s election, but not as a requirement of this Agreement, add an Article to the Code that creates a generally applicable process for metropolitan district formation and adopts a model service plan.

	3. Applications; Final Approval.  Concurrently with processing of and Town Council’s final action to approve the Code Amendments, the Parties will coordinate and cooperate to submit, process to a final decision in accordance with the Code, and obtain ...
	(a) Exemption Plat.  An application pursuant to the Exemption Plat Process for approval of an Exemption Plat that will create the Town Parcels, Restricted Parcels and Battle Retained Parcels as conceptually depicted in the Concept Plan.  The applicati...
	(b) Rezoning of Battle North Property.  An application for rezoning of the Battle North Property, which will contain the information required pursuant to Code Section 16-21-430 and pursuant to clauses (1) through (5) and (7) of Code Section 16-21-170....
	(i) Battle Retained Parcels. Certain Battle Retained Parcels (or areas within them) will be proposed for zoning to, as applicable, the Bolts Residential District, the Bolts MU District or the Bolts OS/Rec District.  The boundaries of each zone distric...
	(ii) Town Parcels and Restricted Parcels.  The Town Parcels will be proposed for zoning to the Holding District; and the Restricted Parcels will be proposed for zoning to the Bolts OS/Rec District.
	(iii) Effect on PUD Preliminary Plan.  Rezoning of the Battle North Property as provided above will have the effect of terminating, and fully releasing Battle and the Town from any further rights, obligations or liabilities with respect to, the PUD Pr...

	(c) Development Agreement.  An initial draft development and statutory vested property rights agreement (“Development Agreement”) that will address the following matters:
	(i) Release of Prior Agreements and PUD Preliminary Plan.  Effective as of implementation of the Settlement pursuant to Section 8, the Development Agreement and the ordinance approving the Development Agreement will replace, supersede and effect termi...
	(ii) Residential Density Limitation.  Each residential dwelling unit, regardless of type, will comprise one “dwelling unit.”  By way of example, a single family home is one dwelling unit, an accessory dwelling unit is one dwelling unit, a duplex is tw...
	a. Without a Spa/Wellness Center.  If a spa/wellness center is not developed within the Bolts MU District, the total dwelling units that can be developed within the Bolts Residential District and the Bolts MU District, cumulatively, will not exceed tw...
	b. With a Spa/Wellness Center.  If a spa/wellness center is developed within the Bolts MU District, the total dwelling units that can be developed within the Bolts Residential District and the Bolts MU District, cumulatively, will not exceed two hundr...

	(iii) Commercial Density Limitation.  The total nonresidential commercial development within the Bolts MU District, cumulatively, will not exceed 50,000 square feet of gross leasable area.  For such purposes, “gross leasable area” means the total floo...
	(iv) Ownership and Maintenance of Public Roads.  Pursuant to the final platting process, the right-of-way for and physical improvements comprising Maloit Park Road will be dedicated to, accepted, owned and maintained (including snow plowing) by the To...
	(v) Maloit Wetlands Area.  Simultaneously with Recording of the first final plat adjacent to the Maloit Wetlands Area, Battle North will Record a Restriction (in the form of a Restrictive Covenant approved and enforceable by the Town) that will ensure...
	(vi) Fishing Easement.  Concurrently with Recording of the first final plat adjacent to Cross Creek, Battle North will grant to the Town and Record a perpetual, nonexclusive easement that grants the public the right to fish within the Cross Creek stre...
	(vii) Parks; No Open Space Dedications.  In accordance with applicable Code requirements, final plats for development sites within the Battle Retained Parcels will be required to provide for adequate active parks to support the approved level of resid...
	(viii) Generally Applicable Code Provisions.  Generally applicable Code provisions in effect at the time of final platting regarding technical and procedural matters will apply to all final plat applications to the extent not in conflict with or havin...
	(ix) Water Service.  Consistent with and subject to the terms and conditions of applicable Code Amendments, the Town/Enterprise will not provide municipal water service to the Battle Retained Parcels and, as more fully described in Section 2(c), ERWSD...
	(x) Sewer Service.  ERWSD will provide sanitary sewer service to the Battle Retained Parcels as provided in the Code.
	(xi) Vested Property Rights.  Pursuant to Code Section 16-21-710 (as amended pursuant to Section 2(d)), the Development Agreement will constitute a site specific development plan that creates vested property rights for a period of thirty (30) years fr...

	(d) Service Plans.  The Town will process applications seeking approval of service plans for the formation of up to three (3) metropolitan districts in accordance with the statutory process pursuant to C.R.S. §§32-1-101, et seq. and, as applicable, th...
	(e) Disconnection of Gilman Property.  In connection with the contemplated Settlement, the Town has proposed and Battle South has agreed to effect disconnection of the Gilman Property.  Accordingly, Battle South will submit to Town Council an applicat...
	(f) Dissolution of General Improvement District.  Pursuant to C.R.S. § 31-25-625, the Parties will cooperate to dissolve the General Improvement District established by Ordinance No. 24, Series 2008, Recorded at Reception No. 200901380.
	(g) Survival of Disconnection and Dissolution Obligations.  If this Agreement terminates prior to implementation of the Settlement, the Parties’ obligations to process disconnection of the Gilman Property pursuant to Section 3(e) and to process dissol...

	4. Approval Date: Final Approval; Legal Challenges.  The ordinances comprising the Approvals will be legally effective thirty (30) days after publication following the date on which Town Council approves them on second reading (the “Approval Date”), a...
	(a) Conditions Precedent To Binding Effect and Recording.  The Parties’ intend that Final Approval (defined below) of all Approvals occurs on the same date or not at all, such that no action required to fully implement Settlement remains subject to Le...
	(i) “Final Approval” will occur with respect to each of the Approvals:  (A) if no Legal Challenge is filed on or prior to the last day by which the applicable statute, rule of civil procedure, Code, or Town Charter provision requires the applicable Le...
	(ii) “Legal Challenge” means: (A) any third-party’s commencement of a legal proceeding, pursuant to C.R.C.P. Rule 106 or otherwise, that directly or indirectly challenges, or seeks to reverse or nullify, any of the Approvals and/or implementation of t...

	(b) Termination Prior to Final Approval.  By delivery to the Town of a written notice of termination prior to the latest effective date of the Approvals ordinances and resolutions pursuant to Section 4, Battle will have the right to terminate this Agr...

	5. Diligence Period; Diligence Activities; “As-Is” Transaction; Disclosures.  During the period commencing on the Effective Date and continuing until the earlier to occur of the date on which this Agreement is terminated or the occurrence of the Appro...
	(a) Environmental Definitions.  As used in this Agreement:
	(i) “Actual Knowledge” of Battle, Battle North or similar phrases mean the current, actual (not constructive) knowledge, without duty of inquiry or investigation, of either (A) Lorne Bassel in his capacity as President of the Manager of Battle North a...
	(ii) “Hazardous Materials” means any substance: (A) the presence of which requires special handling, storage, investigation, notification, monitoring, or remediation under any Environmental Laws (defined below); (B) which is toxic, explosive, corrosiv...
	(iii) “Environmental Laws” means all laws, rules and regulations, as well as all agreements between EPA, CDPHE and Battle North or any third party, relating to (A) emissions, discharges, spills, cleanup, remediation, releases or threatened releases of...

	(b) “As Is” Transaction.  The Town (for itself and its successors and assigns) acknowledges that, if the Town does not terminate this Agreement pursuant to a termination right of the Town under this Agreement, it will acquire the Property Interests in...
	(i) No Implied Representations.  Except as expressly set forth in and limited by Sections 5(d) and 6(a):  (A) NEITHER BATTLE NORTH NOR ANY AGENT, EMPLOYEE, OFFICER, DIRECTOR, CONTRACTOR OR REPRESENTATIVE OF BATTLE HAS MADE (OR HAS AN OBLIGATION TO THE...
	(ii) Waiver and Release.  Except to the extent directly caused by Battle’s breach of Sections 5(d) and 6(a), the Town (for itself and its respective successors and assigns) releases Battle and its agents, employees, officers, directors, shareholders, ...
	(iii) Survival.  The terms and conditions of this Section 5(b) will survive:  (A) Closing pursuant to this Agreement; and (B) with respect to causes of action or claims arising from or relating to the Town’s Diligence Activities, termination of this A...

	(c) License; Insurance and Indemnification.  During the Diligence Period and in order to facilitate the Town’s undertaking of its Diligence Activities pertaining to the physical condition of the Property Interests:
	(i) License.  The Town (together with its employees, contractors, subcontractors, consultants and invitees, “Licensee(s)”) will have a non-exclusive license (“License”) to access and enter upon the Town Parcels and Restricted Parcels at reasonable tim...
	(ii) Insurance.  As a condition of exercising its rights pursuant to the License, the Town will, at no cost or expense to Battle:
	a. Licensees.  Require its contractors and other Licensees who enter the Town Parcels and Restricted Parcels pursuant to the License to:  (A) cause Battle North to be named an additional insured on a primary non-contributory basis under their respecti...
	b. Town.  Cause Battle North to be named an additional insured on a primary non-contributory basis under the Town’s policy of public entity general liability insurance (or equivalent), in an amount not less than the limits under the Colorado Governmen...

	(iii) Indemnity.  To the extent arising from its Diligence Activities, the Town will, to the maximum extent permitted by law, indemnify, defend, and hold harmless Battle from any and all claims, demands, liens, costs, expenses, damages and liabilities...
	(iv) Survival.  The Town’s obligations pursuant to this Section 5(c) will survive termination of this Agreement and/or Closing for a period of one (1) year.

	(d) Battle North’s Disclosures.  Within ten (10) business days after the Effective Date, Battle North will deliver or cause to be made available to the Town for review and/or copying (by dropbox or similar electronic means) the following documents, to...
	(i) Surveys.  Battle North’s most recent ALTA survey(s) of the Battle North Property and/or areas thereof corresponding to all or any part of the Town Parcels and Restricted Parcels.
	(ii) Contractual Documents.  Copies of leases, contracts, property management agreements, letter agreements and amendments, subleases or licenses, if any.
	(iii) Reports and Documents.  To the extent not publicly available at EPA’s Superfund Records Center, EPA’s webpage relating to the Eagle Mine Superfund Site at https://cumulis.epa.gov/supercpad/cursites/csitinfo.cfm?id=0800159, the CDPHE Hazardous Ma...
	(iv) Capital Improvements.  A schedule of capital improvements, if any, made or installed during Battle’s ownership.
	(v) Documents.  All appraisals, engineering reports, title abstracts, and other reports generated during Battle’s ownership.
	(vi) Additional Matters.  To the extent not listed above, any documents and materials that the Town reasonably requests from time to time which directly pertain to the physical condition or status of title, are in Battle North’s possession or control,...

	(e) Title Insurance.  As part of its Diligence Activities, the Town may in its sole discretion, at its sole cost, and at such time as it determines desirable, order from a title insurance company of its choice (“Title Company”) one or more commitments...
	(f) Survey.  As part of its Diligence Activities, the Town may in its sole discretion, at its sole cost, and at such time as it determines desirable, either engage a surveyor to produce one or more new surveys of the Town Parcels and the Restricted Pa...
	(g) CERCLA Protections.  As part of its Diligence Activities, the Town may in its sole discretion, at its sole cost, and at such time as it determines desirable, elect to pursue environmental liability protections related to the Property Interests (“C...
	(h) Termination During Diligence Period.  By delivery to Battle of a written notice of termination prior to the Approval Date, the Town will have the right to terminate this Agreement if the Town is not satisfied with the results of its Diligence Acti...

	6. Representations and Warranties.  Battle and the Town each represent, warrant and covenant to the other Party as to the matters set forth in this Section 6 as of the Effective Date, and will be deemed to remake the same as of, as applicable, the Clo...
	(a) Battle’s Representations and Warranties.  Battle represents, warrants and covenants to the Town as follows:
	(i) Authority.  As described and set forth in the introductory paragraph of this Agreement, each entity comprising Battle is, as applicable, either a limited liability limited partnership or a limited liability company that is duly organized, validly ...
	(ii) Consents; Binding Obligations.  No third-party approval or consent is required to enter into this Agreement or to consummate the transactions contemplated hereby.  This Agreement and all documents required hereby to be executed by Battle are and ...
	(iii) Battle North’s Disclosures. To Battle North’s Actual Knowledge, Battle North’s Disclosures made available to the Town pursuant to Section 5(d) constitute all of such materials as are in Battle North’s possession or control.
	(iv) No Bankruptcy Proceedings. No bankruptcy, insolvency, rearrangement or similar action or proceeding, whether voluntary or involuntary, is pending or threatened against any entity comprising Battle, and to Battle’s Actual Knowledge, no such entity...
	(v) Litigation.  Excepting the Litigation, there are no actions, suits, litigation or proceedings pending, or to Battle’s Actual Knowledge threatened, affecting the Town Parcels or Restricted Parcels.  There are no actions, suits, litigation or procee...
	(vi) Condemnation.  Battle North has no Actual Knowledge, and has received no notice from any governmental authorities, that proceedings for the condemnation of any portion of the Town Parcels or Restricted Parcels are pending.
	(vii) No Violations.  To Battle North’s Actual Knowledge, the Town Parcels and Restricted Parcels have been and presently are used and operated in compliance in all material respects with, and in no material way violate, any applicable statute, law, r...
	(viii) Leases.  Except as disclosed in Battle North’s Disclosures, no portion of the Town Parcels or Restricted Parcels is subject to any lease, license, easement or right of access.
	(ix) Service Contracts.  Except as disclosed in Battle North’s Disclosures, there is no agreement, in writing or otherwise, between Battle North and any other person or persons for service, supply, maintenance, management or the operation of the Town ...
	(x) Hazardous Materials; Environmental Liens.  To Battle North’s Actual Knowledge, and except as disclosed in Battle North’s Disclosures: (A) Battle North has received no notice, complaint or allegation from any state, federal or local agency or autho...
	(xi) Changed Circumstances.  If Battle acquires Actual Knowledge of any act or circumstances which would change or render incorrect, in any material respect, any representation or warranty made by Battle under this Agreement, whether as of the date gi...

	(b) Town’s Representations and Warranties.  The Town represents, warrants and covenants to Battle as follows:
	(i) Authority.  The Town is duly organized, validly existing and in good standing under the laws of the State of Colorado.  The Town has full right and authority to enter into this Agreement and consummate the transactions contemplated by this Agreeme...
	(ii) Consents; Binding Obligations.  No third-party approval or consent is required to enter into this Agreement or to consummate the transactions contemplated hereby.  This Agreement and all documents required hereby to be executed by the Town are an...

	(c) No Other Representations.  Except as expressly set forth in this Section 6, this Agreement is made without representation or warranty of any kind by the Parties.
	(d) Survival.  Each Party making representations and warranties in this Section 6 acknowledges the Party to whom they are given will materially rely upon them in proceeding with the Closing and the Settlement.  Such representations and warranties will...

	7. Closing.  If this Agreement has not otherwise been terminated pursuant to a Party’s express termination right under this Agreement, consummation of Battle North’s conveyance of the Property Interests to the Town (“Closing”) will occur, contemporane...
	(a) Fee Interests in the Town Parcels.  Battle North will convey fee title to each of the Town Parcels to the Town, free and clear of monetary liens (except the inchoate lien for ad valorem taxes and assessments for the year of Closing due and payable...
	(i) Reserved Easement(s).  Battle North may, reserve general, blanket easements within the Town Parcels, except for the parcel depicted on the Concept Plan as the Highlands Parcel and the Rec Center Parcel, for construction, ownership, operation, main...
	(ii) Deed Restriction(s).  Battle North and the Town may mutually agree upon certain use restrictions with respect to a particular Town Parcel for the benefit of and enforceable by Battle North and the Battle Retained Parcels (“Deed Restriction(s)”). ...
	(iii) Exceptions.  All matters of Record the Town has not caused to be removed from Schedule B-II of the Title Commitment for the applicable Town Parcel (“Exceptions”).

	(b) Restrictions.  Battle North and the Town anticipate that different Restrictions will encumber different Restricted Parcels in different ways and on different terms.  During the Diligence Period, Battle North and the Town will negotiate mutually ac...
	(i) Perpetual Easements.  It is anticipated that each Restricted Parcel will be encumbered by a perpetual easement agreement (“Perpetual Easement Agreement(s)”) pursuant to which Battle North will grant to the Town a perpetual non-exclusive easement (...
	(ii) Restrictive Covenants.  It is anticipated that each Restricted Parcel may be encumbered by a covenant that restricts Battle North’s use of the Restricted Parcels to only those uses allowed within the Bolts OS/Rec District as of the Effective Date...
	(iii) Purchase Options.  At the election of the Town, upon such terms and conditions, and utilizing such form(s) as Battle North and the Town may mutually agree during the Diligence Period, certain of the Restricted Parcels may be made subject to Batt...

	(c) Policies of Title Insurance.  The Town, in its sole discretion and at its sole expense, may elect to purchase such Title Policy(ies) as the Town deems appropriate with respect to the Property Interests.  Battle North, in its sole discretion and at...
	(d) Disposition of Previously Escrowed Funds.  All remaining escrow funds pursuant to the Escrow Agreements and the Funding Agreement will be disbursed to the Town.
	(e) Escrow Closing.  On or prior to the Closing Date, each of Battle North and the Town will deposit into escrow with the Title Company (in such capacity, “Escrow Agent”), subject to the terms and conditions to be set forth in an escrow agreement exec...
	(i) Battle North’s Deliveries.
	a. A Deed for each of the Town Parcels.
	b. A counterpart original Stipulation (pursuant to Section 8(a)) containing Battle’s fully executed signature page(s) thereto.
	c. An original Release of Claims (pursuant to Section 8(b)(i)) containing Battle’s fully executed signature page(s) thereto.
	d. A certificate of non-foreign status, which provides that Battle North is not a “foreign person” as that term is defined in the U.S. Internal Revenue Code of 1986, as amended, and the regulations promulgated pursuant thereto, and there is no obligat...
	e. Such certificates and affidavits as the Title Company reasonably and customarily requires of a seller of real property or grantor of insurable interests therein to issue an extended coverage Title Policy.
	f. Such funds as Battle North is required to deposit with Escrow Agent as set forth in the Closing Settlement Statement pursuant to Section 7(e)(iii)e.

	(ii) Town’s Deliveries.
	a. A counterpart original Stipulation (pursuant to Section 8(a)) containing the Town’s fully executed signature page(s) thereto.
	b. An original Release of Claims (pursuant to Section 8(b)(ii)) containing the Town’s fully executed signature page(s) thereto.
	c. Such certificates and affidavits as the Title Company reasonably and customarily requires of a purchaser of real property or grantee of insurable interests therein to issue the Title Policy.
	d. Such funds as the Town is required to deposit with Escrow Agent as set forth in the Closing Settlement Statement pursuant to Section 7(e)(iii)e, including but not limited to the Town’s payment of the premium for and applicable endorsements to the T...

	(iii) Mutual Deliveries.
	a. The Escrow Instructions.
	b. The Perpetual Easement Agreements.
	c. The Restrictive Covenants, if any, that are not incorporated within the Perpetual Easement Agreements,
	d. Short form memoranda of Purchase Options, if any, as contemplated pursuant to Section 7(b)(iii).
	e. A closing settlement statement prepared by the Title Company setting forth credits, adjustments and prorations between and among Battle North and the Town, the net funds due to or from Battle North, and the net funds due to or from the Town (“Closi...
	f. Such other documents as the Title Company reasonably and customarily requires parties to a commercial real estate transaction, or which Battle North and the Town otherwise may have agreed in this Agreement, to deliver at the Closing.


	(f) Costs, Prorations and Adjustments.  As to be set forth in the Closing Settlement Statement (and without limitation of other costs and expenses that may be reflected therein), Battle North and the Town will be responsible for payment at Closing of:
	(i) Property Taxes.  Subject to and as calculated and determined pursuant to Section 7(f)(iv), Battle North will be responsible for payment of all ad valorem property taxes (including special assessments and personal property taxes (if any), but exclu...
	(ii) Battle’s Costs and Adjustments.  Battle North will pay:  (A) to the extent not paid prior to the Closing Date, the Current Property Taxes; (B) Battle North’s own attorneys’ fees; (C) the premium payable in connection with issuance of the policy(i...
	(iii) The Town’s Costs and Adjustments.  The Town will pay:  (A) real estate transfer taxes, if any, which are payable by the buyer/grantee with respect to conveyance of the Property Interests; (B) the Town’s own attorneys’ fees; (C) the fees and prem...
	(iv) Calculation of Prorations; True Up.  For purposes of calculating prorations, Battle North will be the owner of the Town Parcels through and including the day immediately preceding the Closing Date, and the Town will be the owner of the Town Parce...
	a. Current Property Taxes.  Battle North’s payment of Current Property taxes pursuant to clause (A) of Section 7(f)(ii) will be final as of the Closing Date and will not be subject to later adjustment.
	b. Deferred Property Taxes.  It is anticipated that (and Battle North and the Town will coordinate as may reasonably be necessary to cause) the County Assessor will establish separate tax parcels for the Town Parcels after Recording of the Deeds (to t...
	c. Other.  All other costs and expenses in connection with the Closing and not otherwise specifically addressed in this Section 7(f) will be allocated to and paid by Battle North and the Town in the manner in which such costs and expenses are customar...



	8. Mutual Release and Dismissal of Litigation.  On the Closing Date or as promptly thereafter as practicable, the Parties will coordinate to implement the Settlement by:
	(a) Dismissal with Prejudice.  The Parties will mutually execute, deposit in escrow pursuant to the Escrow Agreement, and cause to be filed with the Court a Stipulation for Dismissal with Prejudice in the Litigation (“Stipulation”), dismissing all cla...
	(b) Mutual Release.  Concurrently with filing of the Stipulation for Dismissal, each of the Parties will execute, deposit in escrow pursuant to the Escrow Agreement, and cause to be delivered to the others a written instrument (“Release of Claims”) wh...
	(i) Battle’s Release.  Battle, on behalf of itself, and its members, managers, shareholders, officers, directors, limited partners, general partners, affiliates, employees, agents, successors, assigns, and anyone claiming by, through or under Battle, ...
	(ii) Town’s Release.  The Town, on behalf of itself, and board members, managers, employees, agents, successors, assigns, and anyone claiming by, through or under the Town, releases, remises and forever discharges Battle, and Battle’s members, manager...


	9. Term; Intent.  Unless the Parties otherwise agree in writing, or a Party earlier terminates this Agreement pursuant to a termination right set forth in this Agreement, the term of this Agreement will commence on the Effective Date and will expire a...
	10. No Admission of Liability.  This Agreement is entered into in the interest of avoiding further cost, expense and time associated with the Litigation and resolution of the disputes.  Each Party expressly denies any liability, and nothing set forth ...
	11. No Third-Party Beneficiaries.  There are no intended third-party beneficiaries of this Agreement.  Enforcement of the terms and conditions of this Agreement is, and all rights of action relating to this Agreement are, strictly reserved to the Part...
	12. Governing Law; Venue.  This Agreement will be interpreted in accordance with, and governed by, the laws of the State of Colorado.  Venue for any dispute will be in District Court for Eagle County, Colorado.
	13. Entire Agreement; Successors in Interest.  This Agreement contains the entire agreement among the Parties with regard to the matters set forth in it and supersedes any and all prior agreements and understandings, written or oral, relating to the s...
	14. Captions.  The captions or headings in this Agreement are for convenience only and in no way define, limit or describe the scope or intent of any provision or Section of this Agreement.
	15. Time of the Essence.  Time is of the essence in the Parties’ performance of their respective obligations imposed by this Agreement.
	16. Severability.  The Parties have bargained for and negotiated the terms and provision of this Agreement based on the assumption that each and every provision is legally valid and enforceable.  If a court of competent jurisdiction, notwithstanding t...
	17. No Construction Against Drafter; Advice of Counsel.  Each Party has consulted with their respective legal counsel concerning, and has cooperated in, the drafting and preparation of this Agreement.  In construing any provision of this Agreement, an...
	18. Attorneys’ Fees and Costs.  If a Party commences any legal action to interpret or enforce the terms of this Agreement, the substantially prevailing Party in any litigation, arbitration or other proceeding related thereto will be awarded its attorn...
	19. Facsimile/Scanned Signatures/Counterparts.  Signatures may be evidenced electronically, by facsimile or a scan.  A facsimile transmitted or scanned copy of this Agreement (including a PDF) executed by a Party will be accepted as an original signat...
	20. Effect of Termination of Agreement.  If this Agreement is terminated for any reason permitted under this Agreement prior to full implementation of Settlement pursuant to Section 8, the Parties will be returned to their respective positions in the ...
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